Justice Kennedy’s Libertarian Revolution:
Lawrence v. Texas

Randy E. Barnett

In Lawrence v. Texas,' the Supreme Court held unconstitutional a
Texas law criminalizing sexual relations between persons of the
same sex. That would be reason enough to consider the case a
landmark decision. But to those schooled in post-New Deal ““funda-
mental rights”’ jurisprudence, what was most striking about Lawrence
was the way the Court justified its ruling. If the approach the Court
took in the case is followed in other cases in the future, we have in
Lawrence nothing short of a constitutional revolution, with implica-
tions reaching far beyond the ““personal liberty”” at issue here.

Contrary to how their decision was widely reported, the Lawrence
majority did not protect a “right of privacy.” Instead, quite simply,
they protected “liberty.” Breaking free at last of the post-New Deal
constitutional tension between the “presumption of constitutional-
ity,”” on one hand, and ““fundamental rights,” on the other, Justice
Anthony Kennedy and the four justices who joined his opinion did
not begin by assuming the statute was constitutional. But neither
did they call the liberty at issue ““fundamental,” which the modern
Court would have been expected to do before withholding the pre-
sumption of constitutionality from the statute. Instead, the Court
took the much simpler tack of requiring the state to justify its statute,
whatever the status of the right at issue.

To better appreciate the significance and the implications of this
major break with the recent past, it will be useful to begin not with
the case but with a brief history of this ““presumption of constitution-
ality.”” Reflecting on Lawrence in that larger context will show the
potential the decision has—and show too how it returns us, in a
fundamental way, to our first principles as a nation.

1123 S. Ct. 2472 (2003).
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Constitutional Liberty Meets the ““Progressive’”” Movement

At the end of the 19th century, as the so-called progressive move-
ment grew in political strength, states passed statutes regulating
and restricting all manner of economic activity. At the same time,
“morals” legislation became more pervasive as well, although often
such laws were enacted under the rubric of ““public health,” a devel-
opment the historian Ronald Hamowy has called the ““medicaliza-
tion of sin.”? All of this was part of an intellectual and political
movement to improve upon the result of private, personal, and
economic choices by aggressively using government power to
enhance the general welfare.

As that sort of legislation gained in popularity, the Supreme Court
resisted sporadically, striking down some but not all statutes restrict-
ing economic activities. Lochner v. New York was the most famous
of those cases.’ There the Supreme Court struck down provisions
of a state statute limiting the maximum hours bakeshop employees
could work per week. The Court found the provisions violated the
“liberty of contract” between employees and employers that was
protected, it said, by the “liberty”” portion of the Due Process Clause
of the Fourteenth Amendment. In other cases, the Court struck down
noneconomic legislation as well, such as state laws mandating
English-only education of children* or requiring parents to send
their children to public schools,” as arbitrary infringements of liberty.

In those cases the Court spoke simply of the liberty of the individ-
ual, then required the state to justify restricting that liberty. Not
surprisingly, given their political agenda, progressives bitterly criti-
cized the Court’s use of the Due Process Clause, especially in the
economic sphere, as thwarting the democratic political process. Yet
only a small fraction of progressive legislation was voided. More-
over, the Supreme Court did not categorically ban such statutes.
Rather, it merely required that the government justify its regulations.

2See Ronald Hamowy, Preventive Medicine and the Criminalization of Sexual Immorality
in Nineteenth Century America, in ASSESSING THE CRIMINAL: RESTITUTION, RETRIBUTION,
AND THE LEGAL Process 33 (Randy Barnett & John Hagel III eds., 1977).

3198 U.S. 45 (1905).
*Meyer v. Nebraska, 262 U.S. 390 (1923).
*Pierce v. Society of Sisters of the Holy Names of Jesus and Mary, 268 U.S. 510 (1925).
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Indeed, the principal problem with the Supreme Court’s jurispru-
dence during the Progressive Era was its lack of a coherent distinc-
tion between legislation upheld and legislation stricken. Had more
statutes been found unconstitutional, the results would have been
easier to explain.

Critics also claimed that those cases represented a revolutionary
departure from the constitutional principles of the founding,® but
their case was weak. They offered little persuasive historical evi-
dence, and what evidence they presented ignored the structural
changes wrought by the enactment of the Fourteenth Amendment.
Needless to say, those critics paid no attention to the original mean-
ing of that provision. Today, even some constitutional scholars sym-
pathetic to economic regulation acknowledge the continuity between
the principles of the founding and what the Progressive Era Supreme
Court was trying to do in circumscribing state power via the Four-
teenth Amendment.’

With the Great Depression and the New Deal, however, the focus
shifted to progressive measures enacted at the national level. The
Court struck down several of those measures as exceeding the pow-
ers of Congress under the Commerce Clause.® Yet eventually it
reversed itself and upheld that legislation as constitutional. The story
of that reversal is fascinating, but too complicated to summarize
here. Suffice it to say that recent research has called into question
the contention that the Progressive Era Court’s jurisprudence was
reversed only in 1937, under pressure of Roosevelt’s Court-packing
scheme, by the “switch in time that saved nine.””” Rather, as early
as the beginning of the 1930s, Hoover appointees (Hoover considered
himself a progressive) softened the Court’s constitutional objections

8See, e.g., WaLTON H. HaMILTON & DoucLass ADAIR, THE POWER TO GOVERN: THE
ConsTITuTION—THEN AND Now (1937). I respond to their historical claims in Randy
E. Barnett, The Original Meaning of the Commerce Clause, 68 U. CH1 L. Rev. 101,
130-132 (2001).

7See especially HOWARD GILLMAN, THE CONSTITUTION BESIEGED: THE RisE AND DEMISE
OF LOCHNER ERA POLICE POWERS JURISPRUDENCE (1993).

8See, e.g., Schecter Corp. v. United States, 295 U.S. 495 (1935).

?See BARRY CUSHMAN, RETHINKING THE NEW DEAL COURT: THE STRUCTURE OF A CONSTI-
TUTIONAL REvOLUTION (1998). Cf., WiLLiaM E. LEUCHTENBURG, THE SUPREME COURT
ReFORM: THE CONSTITUTIONAL REVOLUTION IN THE AGE OF ROOSEVELT (1995).

23

77012$$CH6 09-03-03 11:22:45 CATO



CATO SUPREME COURT REVIEW

to progressive legislation, which had the effect of further undermin-
ing the coherence of the Court’s earlier restrictive doctrines. Never-
theless, the final nail in the coffin of liberty did not come until the
Supreme Court was thoroughly controlled by Roosevelt appointees

in the

early 1940s.

Enter the Presumption of Constitutionality

For present purposes it is significant that in 1931, years before
called Revolution of '37, Justice Louis Brandeis adopted a
““presumption of constitutionality’”” when evaluating the exercise of
state police powers. In O’Gorman & Young, Inc. v. Hartford Fire Insur-

the so-

ance Co., Brandeis wrote:

Writing glowingly of this case in the Columbia Law Review, Walton
Hamilton sang the praises of Brandeis’s doctrinal maneuver—high-

lightin

The statute here questioned deals with a subject clearly
within the scope of the police power. We are asked to declare
it void on the ground that the specific method of regulation
prescribed is unreasonable and hence deprives the plaintiff
of due process of law. As underlying questions of fact may
condition the constitutionality of legislation of this character,
the presumption of constitutionality must prevail in the absence
of some factual foundation of record for overthrowing the
statute.

g in the process the radical changes to come:

The demand is to find an escape from the recent holdings
predicated upon “freedom of contract”” as “the rule,” from
which a departure is to be allowed only in exceptional cases.
The occasion calls not for the deft use of tactics, but for a
larger strategy. The device of presumptions is almost as old
as law; Brandeis revives the presumption that acts of a state
legislature are valid and applies it to statutes regulating business
activity. The factual brief has many times been employed to
make a case for social legislation; Brandeis demands of the
opponents of legislative acts a recitation of fact showing that
the evil did not exist or that the remedy was inappropriate.
He appeals from precedents to more venerable precedents;
reverses the rules of presumption and proof in cases involving the

10282 U.S. 251, 257-58 (1931) (emphasis added).
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