On Constitutionalism
Honorable Douglas H. Ginsburg*

As we are gathered here to celebrate the inauguration of a new
journal devoted to the Constitution and its interpretation, this is an
appropriate occasion to remind ourselves of some basic principles
of our Constitution and of constitutionalism more generally. I begin
with an observation so fundamental, so straightforward and obvi-
ous, that it could be controversial only in the most elite law schools.
That observation, to which I will devote considerable attention, is
that ours is a written Constitution. When I say ours is a written
constitution, I refer, of course, to the actual Constitution, the Consti-
tution of the United States, the document reprinted in this little
pamphlet in my hand. I do not refer to the legion of Supreme Court
decisions interpreting the Constitution, applying it to particular fac-
tual situations, and in many cases providing us with an extended
exegesis on its meaning. Those decisions are not the Constitution;
as a practical matter, they are reasonably reliable guides to its appli-
cation in future cases, but they are not the Constitution itself. To
maintain otherwise is to ascribe to the Supreme Court a doctrine of
infallibility it has never claimed for itself.

Because our own Constitution looms large in our conception of
what the word ““constitution’”” means, it has become uncommon now
to see the word used in its underlying sense, as referring to the
natural structure of a thing. That was the sense in which the Founders
could complain, in the Declaration of Independence, that King
George and others had “combined to subject us to a jurisdiction
foreign to our constitution and unacknowledged by our laws.” So
you see, we had a constitution before anyone had undertaken to

*Chief Judge, United States Court of Appeals for the District of Columbia Circuit.
These remarks, the first annual B. Kenneth Simon Lecture in Constitutional Thought,
were delivered at the Cato Institute on September 17, 2002. The author acknowledges
the assistance of his law clerks, Michael F. Williams and John H. Longwell, in prepar-
ing these remarks.

77012$$CH8 09-03-03 11:21:15 CATO



CATO SUPREME COURT REVIEW

write it down, indeed before we had declared our independence.
In modern American political discourse, however, ““constitution”
means, first and often last, a code of super-laws. That the Framers
did give us such a code—a written constitution—has special conse-
quences for how our government should work.

The Nature and Advantages of Our Written Constitution

From antiquity, people have committed to writing the rules
designed to govern their affairs. A most basic reason for preferring
a written to an oral record has been to facilitate communication
across time. The spoken word, being ephemeral, is subject to mistake
or misstatement in its retelling; when precision is important, people
memorialize their intentions in writing. A will is a familiar as well
as a venerable example. For centuries the common law has encour-
aged that a testament be drafted, executed, and administered in
accordance with strict procedural formalities to ensure that the true
intentions of the deceased may be ascertained and followed after—
sometimes long after—his demise. Both to reduce the danger of
fraud and to minimize the probability of error, we have long learned
to prefer the written word.

The usefulness of a written document is not, of course, limited to
situations in which the lawgiver—and a testator is, within his sphere,
alawgiver—can no longer speak. The law also encourages the use of
written agreements—contracts—particularly when significant time
may pass between formation of the contract and performance of its
terms. Although the contract normally need not carry the drafter’s
instructions from the tomb in the manner of a will, it can address
a related problem arising from communication across time. The
intentions and preferences of a person entering into an agreement
may change as his circumstances change, and it would be both unfair
and inefficient to allow a contracting party opportunistically to avoid
the consequences of a bargain upon which another may reasonably
have relied. A court may analyze a written contract to discern the
mutual intentions of the parties, and to give effect to their promises
and expectations as of the time of their agreement. Whereas the
problem addressed by a written will is evidentiary, the written con-
tract addresses problems both evidentiary and behavioral.

A statute, another form of written law, accomplishes a similar
goal. One advantage of a statute over common law is that (putting
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to one side the possibility of inartful drafting) there should be little
question what a statute requires of those to whom it is addressed.
Just as a contract creates private law between the parties, a statute
constitutes an agreement of a public sort among the legislators and
between the government and its citizens. Legislators and the execu-
tive are democratically accountable to the public for the laws they
enact, and the courts take care that the statute not operate differently
from what the governed reasonably had understood. It was these
aspects of written law—immutability and notice—that prompted
Hammurabi to publish his Code (ca. 1780 B.C.), and that later
prompted the Roman Consuls to issue the Twelve Tables (ca. 450
B.C.), even though they were only codifying customary law for the
young Republic.

There is a rich literature, read by all educated men at the time of
the framing of our Constitution, that envisioned contract—that is,
an agreement freely entered—as the ideal if not the actual foundation
of all legitimate government, indeed as the foundation of society
itself. In these Enlightenment conceptions of the social contract,
Rousseau and Montesquieu, Hobbes and Locke, imagine each citizen
voluntarily ceding to all others, or to the polity, or to a particular
leader, the unrestrained liberty of a state of nature in exchange for
the security necessary to the tranquil enjoyment of life, especially
security in one’s property. John Locke, the most influential social
contract theorist in the North American colonies, was an Englishman,
and his thinking clearly reflected his experience under the British
constitution.

At the time Locke published his Second Treatise of Government
in 1690, few governments in the world could assert a more just claim
to having struck the proper balance between freedom and security—
to have arrived at the proper replication of the social contract—than
His Majesty’s Government at London. To be sure, Holland in the
seventeenth century was a crucible of individualism, religious plu-
ralism, and economic liberty; and Spain had combined mercantilism
and monarchy to extend its influence across the continents. Although
the English enjoyed neither the freewheeling laissez faire of the
Dutch nor the Spaniards” flow of tribute from colonies rich in gold
and slave labor, it was the rights of Englishmen—and particularly
the right to be represented in the councils of government—that the
Americans wanted, demanded, and finally took up arms against
their King to secure.
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The Framers, of course, rejected the idea of monarchy for their
new union. More important for our topic is their rejection of the
unwritten British constitution. That constitution is more accurately
described as uncodified, for large parts of it are in fact written,
starting with Magna Carta (1215). The British Constitution comprises
the 800-year accretion of organic statutes, such as the Act of Settle-
ment (1701); laws and customs concerning the composition of the
Parliament; political conventions; case law; and commentary; all
founded upon the supremacy of Parliament and the rule of law.

The American Framers really had no choice but to produce a
written constitution, in order solemnly and credibly to assure the
states—large and small, free and slave—that their conflicting inter-
ests would be accommodated, and their continuing sovereignty
respected. Thus, the Constitution not only established the roles and
functions of the national government: legislative, executive, and
judicial, separated in keeping with the teachings of Montesquieu,
Locke, and Blackstone. It also specifically enumerated the powers
of each branch, identified those matters for which national authority
would supplant state authority, and attended to such administrative
matters as succession and apportionment. A common misconception
holds that only with the later addition of the first ten amendments,
the Bill of Rights, did the Constitution include guarantees of individ-
ual liberties. As Madison pointed out during the debates over ratifi-
cation, “the Constitution proposed by the Convention contains . . .
a number of such provisions,” including the prohibition of ex post
facto laws, the availability of habeas corpus, and the right to a jury
trial in the state where the crime was committed.! And within two
years, of course, the Bill of Rights itself was added to the document.

Because the Framers bequeathed us a written constitution, it
behooves us to review the advantages and disadvantages that come
with that legacy. As with wills, contracts, and statutes, our Constitu-
tion should provide a durable statement of what the basic law is;
of what the Framers would communicate could they still do so; of
the bargain our ancestors struck, and we implicitly assumed, as part
of our American heritage; of how our Government should work and
of the constraints upon its actions.

!THE FEDERALIST No. 84 (James Madison).
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One of our nation’s most influential jurists, Chief Justice John
Marshall, assessed the virtues of the written Constitution in his
seminal opinion in Marbury v. Madison.* Recall that John Adams,
the lame-duck President and a Federalist, had nominated William
Marbury to be a justice of the peace in the District of Columbia, and
the Federalist-dominated Senate had confirmed him. That was on
March 3, 1801, just one day before the presidency and control of
the Senate shifted to the Democratic Republican Party, which had
prevailed in the election of November 1800. President Thomas Jeffer-
son, upon entering office a few days later in March, found that
Marbury’s commission had not been delivered and he refused to
send it. Marbury filed suit in the Supreme Court of the United States
to compel James Madison, Jefferson’s Secretary of State, to deliver
the commission so that Marbury could take office and draw his pay.

Chief Justice Marshall transformed this seemingly mundane dis-
pute over one man’s entitlement to an inferior post into the authorita-
tive statement of what the judiciary is to do when faced with a
conflict between the Constitution, on the one hand, and a statute
and an executive action on the other. You see, Marbury, invoking
an Act of Congress conferring jurisdiction upon the Supreme Court
to issue a writ of mandamus to a “person[ ] holding office under
the Authority of the United States,” sought a writ directing Madison
to deliver the commission. The Court held Marbury was entitled to
his commission and the Secretary of State could be directed by a
writ of mandamus to deliver it, but then concluded the Supreme
Court could not issue the writ because that would be an exercise of
original, rather than appellate, jurisdiction, and Article III confined
the original jurisdiction of the Supreme Court to a limited class of
cases—not including Marbury’s. As such, there was a conflict
between the jurisdiction the Congress had granted to the Court and
that which the Constitution permitted. Chief Justice Marshall took
the occasion to announce ““that a law repugnant to the constitution
is void; and that courts, as well as other departments are bound by
that instrument.” As Professor Susan Low Bloch has observed:

This was a masterful opinion. Only by asking the questions
in the order he used, with jurisdiction last, and by creatively
finding a conflict between Section 13 of the Judiciary Act

*Marbury v. Madison, 5 U.S. 137 (1803).
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and Article III of the Constitution, could Marshall assert the
judicial power to review acts of both the legislative and the
executive branches without ordering anyone to do any-
thing—and thereby avoid the risk of defiance.’

And therein lies the origin of judicial review—the power of a
court to declare invalid an act of the legislature or of the executive—
as a necessary concomitant of a written constitution. Marshall’s rea-
soning, however well-accepted, is not without its difficulties. He
wrote:

Certainly, all those who have framed written constitutions
contemplate them as forming the fundamental and para-
mount law of the nation, and consequently, the theory of
every such government must be, that an act of the legislature,
repugnant to the constitution, is void.*

This theory, which Marshall later described as ““essentially attached
to a written constitution,”” avoids neatly the question who decides
whether a law is indeed repugnant to the Constitution.®

That said, judicial review is with us still, and Marbury v. Madison
is a foundation-stone of our legal system, built as it is upon a written
constitution. And Chief Justice Marshall’s observations about the
reason for enacting a written constitution are of great relevance to
our topic:

That the people have an original right to establish, for their
future government, such principles as, in their opinion, shall
most conduce to their own happiness, is the basis on which
the whole American fabric has been erected. . . . The powers
of the legislature are defined and limited; and that those
limits may not be mistaken or forgotten, the constitution
is written.’

*The Marbury Mystery: Why Did William Marbury Sue in the Supreme Court?, 18
Const. CoMMENT. 607, 610-611 (2001).

*Marbury, 5 U.S. at 176.

°Id.

©See 1 LAURENCE H. TriBE, AMERICAN CONSTITUTIONAL Law 210-11 (3d ed. 2000).
"Marbury, 5 U.S. 175-76.
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A written constitution is not without its arguable disadvantages.
Indeed, the virtues of such a document—its immutability, its con-
straint upon government action—could become drawbacks when
rapid action is necessary or desirable.® Moreover, a written Constitu-
tion imposes upon judges the difficult task of interpreting and apply-
ing the text to circumstances that could not have been imagined by
the Framers. What role for the First Amendment in regulating the
airwaves?’ Is using thermal imaging technology to penetrate the
walls of a home a “search”’? That these questions are difficult,
however, does not mean we should give them short shrift and capitu-
late to those who either do not conceive or care not to apprehend
how the constraints of a written Constitution protect our liberty.

Regardless whether one prefers the constrained government
bequeathed by the Framers or an activist, more freewheeling govern-
ment like that of the contemporary United Kingdom, there can be
no question about what our Constitution established. It is a written
document. It carefully enumerates and circumscribes the powers
and duties of each branch of the national government, of the national
government in relation to the states, and of both with respect to
individuals. And because that is what we have, and what federal
judges swear to uphold and defend, we ought to be faithful to it
and, as we are sworn to do, decide cases ““agreeably to the Constitu-
tion and laws of the United States,”” and thus preserve the advantages
of having a written constitution.

Fidelity to the Written Constitution

To be faithful to our written Constitution, a jurist must recognize
and respect the limiting nature of its terms. Granted, what a term
such as ““due process” requires in a particular circumstance is not
always clear. Nevertheless, there should be no question at all about
whether a 34-year-old or a naturalized citizen may become President
of the United States. That the terms giving rise to most questions
of constitutional meaning lie somewhere between inherent ambigu-
ity and mathematical certainty is no excuse from the duty of fidelity

#But cf. Kennedy v. Mendoza-Martinez, 372 U.S. 144, 160 (1963) (the Constitution
is “not a suicide pact”).

°E.g., Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 386-90 (1969).

See Kyllo v. U.S., 533 U.S. 27 (2001).
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to the text. Rather, to be faithful to the written Constitution a jurist
must make it his goal to illuminate the meaning of the text as the
Framers understood it."" To be sure, there will be disagreements
even among principled jurists whose only goal is fidelity to the text,
but with the aid of historical sources such disagreements will be
confined to the ordinarily narrow and determinate zone within
which competing constructions of a word or phrase are reasonable.

Through most of the history of the Republic, judges were faithful
in their subservience to the text of the Constitution. That is not to
say that fidelity to the text was a uniform and consistent practice at
the Court. Consider the Dred Scott case,'? in which the Court for the
first time in the 56 years since Marbury invalidated an Act of Con-
gress. The Congress had enacted the Missouri Compromise in 1820,
prohibiting slavery in the Louisiana Territory north of Missouri.
Scott’s previous owner had taken Scott from Missouri to a territory
in which slavery had been outlawed by the Compromise and then
back to Missouri, where the owner sold Scott to Sandford. Scott
brought an action in federal court seeking his freedom, claiming
that he became a free man by virtue of his presence in the territory
where the Congress had outlawed slavery. The Court held that the
Congress was without power to divest Scott’s previous owner of
his property interest in Scott, and hence the Missouri Compromise
was void.

What is striking about the decision is its apparently willful obtuse-
ness in ascertaining what the Constitution requires. In observing
that the “right of property in a slave is distinctly and expressly
affirmed in the Constitution,”””® the Court cited provisions of the
Constitution that did not carry the weight of that idea." And that

"But cf. Lawrence v. Texas, 123 S. Ct. 2472, 2484 (2003) (““Had those who drew
and ratified the Due Process Clauses of the Fifth Amendment or the Fourteenth
Amendment known the components of liberty in its manifold possibilities, they might
have been more specific. They did not presume to have this insight. They knew times
can blind us to certain truths and later generations can see that laws once thought
necessary and proper in fact serve only to oppress. As the Constitution endures,
persons in every generation can invoke its principles in their own search for
greater freedom”).

2Dred Scott v. Sandford, 60 U.S. 393 (1857).

BId. at 451.

4The Court cited clauses reserving to the states the right to import slaves until
1808 and requiring states to return escaped slaves, Dred Scott, 60 U.S. at 411, 451-52,
neither of which establish an individual’s right of property in a slave so as to override
state or federal law denying recognition of such a right.
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