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A Term highlighted by constitutional rulings of lasting signifi-
cance also produced one monumental disappointment—a dud—in
the Supreme Court’s failure to resolve the continuing uncertainty
about the definition of “‘commercial speech” in First Amendment
jurisprudence. The Court had agreed to review the California
Supreme Court’s holding in Nike v. Kasky that essentially any public
discussion by businesses of their operations is commercial speech,
subject to strict government regulation, even if not included in adver-
tising or product labels. ! But in the U.S. Supreme Court’s last order
issued on the last day of the Term, the justices dismissed the writ
of certiorari,? issuing an “unexpected ‘never mind””’ to a case that
“attracted some three dozen briefs and became the focus of an
intense debate, on the Internet, in the Court, and elsewhere over the
role of multinational corporations, the effects of globalization, and
the constitutional contours of commercial speech. "

The dismissal of the Kasky case immediately generated loud criti-
cism from the dissenting justices,* newspaper editorial boards,” and

'Kasky v. Nike, 27 Cal. 4th 939 (2002), cert. granted, 123 S. Ct. 817, and cert. dismissed,
123 S. Ct. 2254 (2003).

2123 S. Ct. 2554 (2003).

’Linda Greenhouse, Nike Free Speech Case Is Unexpectedly Returned To California,
N.Y. TivEs, June 26, 2003, at Al.

#123 S. Ct. at 2560 (Breyer, J. , dissenting, joined by O’Connor, J.) (“In my view,
... the questions presented directly concern the freedom of Americans to speak about
public matters in public debate, no jurisdictional rule prevents us from deciding
those questions now, and delay itself may inhibit the exercise of constitutionally
protected rights of free speech without making the issue significantly easier to decide
later on.”).

SE.g., Nike Left Speechless, CHr Tris., July 6, 2003, at C-8; Nike Has the Right to Engage
in Debate, DETROIT NEWS, June 28, 2003, at 8D; Court Disappoints on Nike Ruling, Rocky
MrN. NEws, June 30, 2003, at 34A; Court Drops the Ball, St. PETERSBURG TIMES, June 28,
2003, at 18A.
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commentators,® all rightly concerned that it was essential for the
Court to address the meaning of the commercial speech doctrine
and to overturn the lower court’s decision, which presented a genu-
ine threat to speech by businesses on the important social and politi-
cal issues of our day. With the case now returned to the lower courts,
speakers are left to wonder whether to limit their speech in light of
the California Supreme Court’s ruling. That is a genuine concern
because a plaintiff can successfully assert jurisdiction in that state’s
courts based on any communication on the Internet or in a substan-
tial publication, almost all of which are received in California.”
Indeed, immediately on the heels of the dismissal of certiorari in
Kasky, People for the Ethical Treatment of Animals sued Kentucky
Fried Chicken under the same statutory scheme regarding state-
ments on KFC’s Web site about its treatment of chickens.®

In this article, I argue that the California Supreme Court’s decision
is seriously misguided as a matter of First Amendment law and that
it will inevitably be overturned by the U.S. Supreme Court. That
fact may not give much solace to corporate speakers now facing the
prospect of burdensome suits under the Kasky regime. But it should

°E.g., Caroline Marshall, Commercially Speaking, Speech Is Not Always Free, LONDON
DaiLy TELEGRAPH, July 8, 2003, at 27; Robert J. Samuelson, A Tax on Free Speech, WasH.
Posr, July 9, 2003, at A27; Jim Wooten, A Non-Ruling on Nike Puts Biz in a Bind, ATL.
J. & Consr, July 1, 2003, at 13A.

"Furthermore, because plaintiffs in these cases disavow any personal injury and
right to recovery, the suit will almost certainly not be removable to a federal court
that would not be bound by the California Supreme Court’s ruling. See, e.g., Mortera
v. N. Am. Mortgage, 172 F. Supp. 2d 1240 (N.D. Cal. 2001); Toxic Injuries Corp. v.
Safety-Kleen Corp., 57 F. Supp. 2d 947 (C.D. Cal. 1999); Mangini v. R.]J. Reynolds
Tob., 793 F. Supp. 925 (N.D. Cal 1992).

8See Elizabeth Becker, Animal Rights Group to Sue Fast-Food Chain, N.Y. Tives, July
7,2003, at A11; Valerie Elliott, KFC in Court Over Chicken Warfare, LONDON TiMEs, July
8, 2003, at 4; Patrick Howington, Animal-Rights Group Sues KFC, LouisviLLE COURIER-
J., July 8, 2003, at 1F; see also http://www.peta.org/news/Newsltem.asp?id = 2661 (“PETA’s
KFC campaign follows victories over McDonald’s, Burger King, and Wendy’s—all
of which bowed to PETA pressure”) (visited Aug. 9, 2003). But suits characterizing
businesses’ discussion of matters of public importance as “commercial speech” enti-
tled to lesser First Amendment protection are not uniformly brought by individuals
or public interest groups against corporations. Monsanto, for example, has recently
sued a small dairy over its statements regarding the use of hormones in milk. E.g.,
David Barboza, Monsanto Sues Dairy in Maine Over Label’s Remarks on Hormones, N.Y.
TiMes, July 12, 2003, at C1; ].M. Lawrence, Monsanto Sour on Milk Marketers” Hormones
Claim, BostoN HERALD, July 4, 2003, at 10.
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provide some reassurance to companies reviewing their communica-
tions policies in light of the decision.

I. Background of the Kasky Case

Nike v. Kasky arose out of the passionate worldwide debate over
globalization. Nike, the world’s leading athletic, footwear, and
apparel manufacturer, has for years been at the center of moral and
political disagreements about the impact and regulation of multina-
tional investment in the developing world because of its 900 factories
in 51 countries with more than 600,000 employees. Beginning in
1995, Nike was the target of allegations that it maintained danger-
ously unsafe factories and mistreated and underpaid workers in its
Southeast Asian factories, frequently accompanied by demands for
legislative action and calls for boycotts of Nike products.

Nike responded by commissioning former United Nations Ambas-
sador Andrew Young to conduct an independent review of its opera-
tions. When Ambassador Young concluded that the charges against
Nike were largely false, Nike publicized the results, purchasing
“editorial advertisements,” issuing press releases, and writing letters
to newspapers around the country and to officers of national univer-
sities. These various statements conveyed the view that Nike does
act morally because its investments produce substantial economic
and political benefits for workers and because it puts its best effort
toward ensuring that employees at its contract facilities are paid
fairly and treated well. None of the statements at issue appeared
in advertisements of Nike’s products or urged consumers to buy
those products.

In 1998, Marc Kasky, a resident of California, sued Nike under
California’s Unfair Competition Law (UCL)’ and False Advertising
Law (FAL)" on behalf of the general public of the State of California.
Kasky alleged that Nike responded to the public allegations against it
by making misstatements about working conditions at the Southeast
Asian factories that manufacture certain Nike products. In particular,
Kasky identified six classes of allegedly false or misleading
statements:

CaL. Bus. & Pror. CopE § 17200 et seq. (West 2002).
1°]d. § 17500 et seq. (West 2002).
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