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Restoring Constitutional Government
Roger Pilon

The Cato Institute’s Center for Constitutional Studies is pleased
to publish this inaugural volume of the Cato Supreme Court Review—
an annual critique of the Court’s most important decisions from
the term just ended, plus a brief look at the cases ahead. What
distinguishes Cato’s from other such reviews is its perspective: We
will examine those decisions and cases in the light cast by the nation’s
first principles—liberty and limited government—as articulated in
the Declaration of Independence and secured by the Constitution,
as amended. We take those principles seriously. Our concern is that
the Court do the same.

That is no small concern. James Madison, the principal author of
the Constitution, drew upon those principles when he promised, in
Federalist No. 45, that the powers of the new government would be
‘‘few and defined.’’ We’ve come a long way from that, and the Court
has played a major role in the transformation. In this inaugural
volume, inspired as it is by our founding principles, it would be
useful to set the tone for the essays that follow by recounting here
a summary of that transformation and offering a glimpse of what
needs to be done to restore limited constitutional government and
the freedom it ensures.

First Principles
We are fortunate in America to live under a Constitution dedicated

to individual liberty and limited government. For over two centuries
the document has served us well, especially in contrast to the experi-
ences of other nations. It has helped us to stay together as a people
and to flourish under a fairly stable rule of law. Nevertheless, Jeffer-
son surely was right when he observed that ‘‘the natural progress
of things is for liberty to yield and government to gain ground.’’
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The Constitution was meant to be a check on that progress. It has
done so only to a degree. No one today believes that government
in Washington, or in the state capitals for that matter, is seriously
limited.

Under our system, it falls ultimately to the Supreme Court to say
what the law is. Congress and the states may legislate, and federal
and state officials may regulate under that legislation and enforce
that law. But if the law is challenged, it is up to the judicial branch
to determine whether it is legitimate under our basic law, the Consti-
tution. That is why the Court’s work is so important. The Court’s
decisions either secure or undermine our basic law—and the rule
of law itself. And the rule of law is all that stands between us
and tyranny.

The Founders understood those fundamentals. When they drafted
the Declaration they justified our independence by setting forth their
philosophy of government. They began with an appeal to natural
law and natural rights, to the idea that there is a higher law of right
and wrong from which to derive the positive law and against which
to judge that law. That was an appeal to reason, yet to nothing more
complicated than the idea that we are all equal as defined by our
rights to life, liberty, and the pursuit of happiness.

What that means in practice is that we are all free to pursue
happiness as we wish, by our own lights, provided we respect the
equal rights of others to do the same. There, in a nutshell, is the
basic moral order. It was captured in large measure by the classic
common law, grounded in property and contract—‘‘property’’ refer-
ring broadly, as John Locke put it, to ‘‘Lives, Liberties, and Estates.’’
Edward Corwin, the eminent legal historian, stated the matter well
in his seminal volume, The ‘‘Higher Law’’ Background of American
Constitutional Law: ‘‘The notion that the common law embodied right
reason furnished from the fourteenth century its chief claim to be
regarded as higher law.’’

It was with that moral vision in mind that the Founders went on
in the Declaration to say that we create government to secure those
rights. But not any government will do. To be legitimate, govern-
ment’s powers must be grounded in the consent of the governed.
Thus, legitimate government is twice limited—by its ends, which
any of us would have a right to pursue were there no government,
and by its means, which must be consented to.
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The Constitution
Those principles were given practical force 11 years later when

the Framers drafted a new Constitution. Madison’s task in that
undertaking was to craft a plan that afforded enough power to
secure our rights and to provide for a few other ends, yet not so
much as to undermine those rights, defeating the very purpose of
government. Toward that end he began with a realistic conception
of human nature, then struck upon the idea of pitting power against
power, institutionalizing the idea through the devices we all know—
the division and separation of powers, a bicameral legislature with
differently constituted chambers, a unitary executive with veto
power, provision for judicial review by an independent judiciary,
periodic elections, and the like.

But the centerpiece of his design was the doctrine of enumerated
powers. That doctrine holds that power rests originally and rightly
with the people, who exercise it by right. When they constitute
themselves as a political entity, however, they give some of their
powers to the government they create, to be exercised on their behalf,
enumerating those powers in the constitution that emerges. The
doctrine thus serves three fundamental functions: it justifies power
by showing how it arises from those who originally and rightly have
it; it shows what powers the government has; and, by implication,
it limits power, for if a power is not enumerated in the founding
document, the government does not have it. At bottom, then, the
Founders’ theory of political legitimacy is grounded in their theory
of individual rights.

The Preamble of the Constitution reveals the foundation of the
doctrine: ‘‘We the People,’’ for the purposes listed, ‘‘do ordain and
establish this Constitution.’’ All power, in short, comes from the
people. Then in the very first sentence of Article I the doctrine is
made explicit: ‘‘All legislative Powers herein granted shall be vested
in a Congress. . . .’’ By implication, not all such powers were ‘‘herein
granted.’’ We find most of Congress’s powers enumerated in Article
I, section 8, of course. Finally, the Tenth Amendment, the last docu-
mentary evidence from the founding period, sets out the most
explicit statement of the doctrine: ‘‘The powers not delegated to the
United States by the Constitution, nor prohibited by it to the States,
are reserved to the States respectively, or to the people.’’ In a word,
the Constitution establishes a government of delegated, enumerated,
and thus limited powers.
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The Bill of Rights
Indeed, so central was the doctrine of enumerated powers to

the Framers’ design that it was thought to render a bill of rights
unnecessary. When such a bill was proposed at the convention,
Hamilton, Wilson, and others responded, ‘‘Why declare that things
shall not be done which there is no power to do?’’ Thus, it was the
enumeration of powers, not the enumeration of rights, that was
meant to be our principal protection against overweening govern-
ment. The Bill of Rights was an afterthought, made necessary to
ensure ratification by the states.

In drafting the Bill of Rights, however, a second objection had to
be met—that such a bill would be dangerous. Given that we cannot
enumerate all of our rights, there being too many, the failure to do
so would be construed, by ordinary principles of legal reasoning,
as implying that those not enumerated were not meant to be pro-
tected. To address that concern the Ninth Amendment was written:
‘‘The enumeration in the Constitution of certain rights shall not be
construed to deny or disparage others retained by the people.’’ The
rights the Framers enumerated were those that in their experience
would most likely be at risk. The others would be protected, they
assumed, in the normal course of litigation. And in the early days
of the Republic, as recent research has shown, judges were not at
all reluctant to afford protection to unenumerated rights.

Taken together, then, the Ninth and Tenth Amendments recapitu-
late the vision first set forth in the Declaration. The Ninth Amend-
ment makes it clear that we have rights, enumerated and unenumerated
alike, and that the failure to find a right ‘‘in’’ the Constitution is not
to be taken as our not having it. For judges, of course, that puts a
premium on understanding the theory of rights that stands behind
the Constitution, and that has been one of the great problems for
the Court, about which more below. The Tenth Amendment, by
contrast, makes it clear that the federal government has only those
powers that are enumerated in the Constitution or are entailed, as
means, under the document’s Necessary and Proper Clause. That
issue is now back before the Court, of course, having been ignored
for some 60 years.

The legal regime that emerged from the founding period, then,
was essentially libertarian. The federal government’s powers were
‘‘few and defined,’’ directed primarily to national concerns like for-
eign affairs, defense, and interstate commerce. Individuals were left
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free to plan and live their own lives, their rights to do so recognized
by the Constitution but protected primarily by state governments,
where the general police power was left.

Completing the Picture
That picture was still incomplete, however, for the Bill of Rights,

which amended the federal Constitution, protected individuals only
against federal violations, not against violations by the states. And
the great problem at the center of it all was slavery, which the
Constitution recognized obliquely—many Framers hoping the insti-
tution would die of its own over time. It did not. It took a civil war
to end slavery. And it took the Civil War Amendments to apply the
Bill of Rights and the promise of the Declaration against the states.
In particular, under the Fourteenth Amendment, individuals finally
had federal remedies against state violations of their rights, marking
a fundamental change in our federalism.

That advance would soon be compromised, however, for in 1873,
in the notorious Slaughterhouse Cases, a bitterly divided Court eviscer-
ated the Fourteenth Amendment’s Privileges or Immunities Clause,
which was meant to be the principal font of substantive rights under
the amendment. Thereafter the Court would try to do under the
Due Process and, later, the Equal Protection Clauses what should
have been done under the better understood Privileges or Immuni-
ties Clause. The efforts were largely successful, but uneven, primar-
ily because the Court never clearly articulated the theory of rights
that informed the clause, a problem that continues to this day.

Nevertheless, individual liberty and limited government contin-
ued for the most part. The reasons were several. For one, the ethos
in Congress and state legislatures was such that bills expanding
government were usually blocked there. When such bills did get
through, however, the executive would often veto them. Thus, in
1887, 100 years after the Constitution was written, President Cleve-
land vetoed a bill appropriating $10,000 to buy seeds for Texas
farmers suffering from a drought, saying, ‘‘I can find no warrant
for such an appropriation in the Constitution.’’ And of course the
courts also did their part, to a large extent, securing the rule of law
established by the Constitution.

The Rise of Political Activism
As the 20th century was dawning, however, the climate of ideas

in America was changing—and ideas eventually have consequences.
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The influences were many: British utilitarianism, with its attacks on
American conceptions of natural rights; German schools of ‘‘good
government’’ and the social engineering that followed; domestic
ideas about democracy—all culminating in the Progressive Era. Elite
opinion, especially, was coming to see government not as a necessary
evil, as the Founders had conceived of it, but as an engine of good,
an instrument for solving all manner of ‘‘social problems,’’ the kinds
of problems that had accompanied industrialization and urbaniza-
tion after the Civil War. Far from fearing government, this vanguard
was attracted to it. Better living through bigger government captured
the spirit of the age—for every problem, a government solution.

The Constitution did not authorize that much government, of
course. And the Court, for the most part, was upholding the law.
Thus, in 1905, in the famous case of Lochner v. New York, the Court
found that a state statute limiting the hours bakers might work
violated their freedom of contract. But the decisions in that era were
uneven. Thus, in 1926, in the case of Village of Euclid v. Ambler Reality
Co., the Court upheld a comprehensive municipal zoning scheme
against the claims of private owners that their rights to use their
property consistent with the rights of others were violated by the
scheme.

With the election of Franklin Roosevelt, however, political activists
shifted their focus from the state to the federal level. Still, the Court
stood its ground, rejecting one New Deal program after another as
unconstitutional. Things came to a head just after Roosevelt was
reelected. Facing what he took to be an intransigent Court, Roosevelt
unveiled his infamous Court-packing scheme, threatening to pack
the bench with six additional members. Not even Congress would
go along with the scheme. Nevertheless, a cowed Court got the
message. There followed the famous ‘‘switch in time that saved
nine,’’ and the Court began rewriting the Constitution.

Democratizing the Constitution

In essence, the Court democratized the Constitution, doing it in
two main steps. In a pair of decisions in 1937 it eviscerated the
centerpiece of the document, the doctrine of enumerated powers.
Then in 1938 it bifurcated the Bill of Rights, giving us a bifurcated
theory of judicial review in the process.
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The evisceration of enumerated powers involved the Constitu-
tion’s General Welfare and Commerce Clauses. Both were meant to
be shields against power. The Court turned them into swords of
power. The General Welfare Clause was meant to be a restraint on
the spending power. Congress could spend for enumerated ends,
but that spending had to serve the general welfare as distinct from
any particular or sectional welfare. In particular, Madison, Jefferson,
and others insisted, against Hamilton, that Congress had no indepen-
dent power to spend for the general welfare, for that would have
rendered pointless the restraint afforded by enumeration. As South
Carolina’s William Drayton observed in 1828, ‘‘If Congress can deter-
mine what constitutes the General Welfare and can appropriate
money for its advancement, where is the limitation to carrying into
execution whatever can be effected by money?’’ Yet in 1936, in United
States v. Butler, the Court sided with Hamilton, even if its opinion
on the question was not central to the case. The next year, however,
in Helvering v. Davis, the Court elevated that dicta to ‘‘law.’’ Congress
was now free to spend on any end it thought served the ‘‘general
welfare.’’ The modern redistributive state was thus unleashed.

The Commerce Clause was also meant primarily to be a restraint—
but on state power. Under the Articles of Confederation, states were
erecting tariffs and other protectionist measures that had begun to
interfere with the free flow of commerce among them. In fact, one
of the principal reasons the Framers met to draft a new constitution
was to address that problem. They did so through the Commerce
Clause, which gave Congress the power to regulate—or make regu-
lar—commerce among the states. In fact, that is how the clause was
read in 1824 in the first great Commerce Clause case, Gibbons v.
Ogden. It was not read as giving Congress a power to regulate, for
any reason, anything that ‘‘affected’’ interstate commerce, which in
principle is everything. Yet that is how the 1937 Court read the
clause in NLRB v. Jones & Laughlin Steel Corp.—and with that the
modern regulatory state was unleashed.

After those two decisions, Congress’s redistributive and regula-
tory powers were plenary, in effect, as courts no longer asked that
most basic of constitutional questions: Does Congress have the
authority to do what it is doing? Yet individuals might still raise
rights against the exercise of those powers. In 1938, therefore, the
Court attended to that impediment to active government. In the
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famous footnote four of United States v. Carolene Products Co., the
notorious filled-milk case, the Court distinguished two kinds of
rights and two levels of judicial review. If a measure implicated
‘‘fundamental rights’’ like speech or voting—rights associated with
the democratic political process—the Court would exercise ‘‘strict
scrutiny’’ and the measure would likely be found unconstitutional.
By contrast, if a measure implicated ‘‘nonfundamental rights’’ like
property or contract—rights associated with ‘‘ordinary commercial
transactions’’—the Court would exercise ‘‘minimal scrutiny’’ and
the measure would likely be found constitutional. Those distinctions
are nowhere to be found in the Constitution, of course. They were
created from whole cloth to make the world safe for the expansive
programs of the New Deal. Limited government would soon be a
thing of the past as one program after another poured through the
openings the Court had created.

The constitutional revolution the New Deal Court wrought was
a textbook example of politics trumping law—not on a small scale,
as when a judge ignores the law in a narrow case to reach a popular
result, but on a massive, structural scale. The very theory and pur-
pose of the Constitution were upended. The American people had
delegated limited powers to the national government. The Court
rendered those powers effectively unlimited. The people restrained
the exercise of that power and, later, the power of the states through
a Bill of Rights, intended to protect both enumerated and unenumer-
ated rights. The Court rendered that design unintelligible. In a word,
heeding the politics of the day, the Court turned a document author-
izing limited government into one authorizing effectively unlimited
government, making a mockery of the rule of law.

An Aftermath of Confusions

We have lived under that regime for over 60 years now and
the confusions are everywhere. Take just one aspect, the bifurcated
judicial scrutiny theory that emerged from Carolene Products. It turns
out that gender discrimination required a richer theory, so the Court
invented mid-level scrutiny. But when the ‘‘must-carry’’ provisions
of the Cable Television Consumer Protection and Competition Act
of 1992 were before the Court in 1994, a fourth level of scrutiny
had to be invented. Now we have ‘‘minimal’’ scrutiny for ordinary
commercial transactions, ‘‘relaxed’’ scrutiny for broadcast television,
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‘‘heightened’’ scrutiny for cable television, and ‘‘strict’’ scrutiny for
newspapers. Does anyone know what any of that means? One is
reminded of nothing so much as medieval geocentric Ptolemaics
drawing epicycle upon epicycle to explain the motions of the planets
and ward off the onslaught of the heliocentric Copernicans.

But scrutiny theory is only one of the confusions of the body of
thought today called ‘‘constitutional law.’’ A brief overview of the
past 60 years brings out others, related mostly to the role judges
now play in our system of government. Start with the surfeit of
federal and state legislation the New Deal revolution unleashed,
most of it aimed at solving all manner of ‘‘social problems’’—there
being, in principle, no end to such problems. Reflecting the hubris
that has always attended central planning, those schemes—regulat-
ing commerce, agriculture, labor, retirement, land use, education,
medicine, campaign finance, and on and on—have grown ever more
complex, often because they generate unintended consequences that
require still more regulation, the planners claim. The result is the
modern administrative state—massive and effectively unaccount-
able—and a body of ‘‘law’’ that in fact is policy, reflecting the will
of the political forces that have triumphed on a given issue on a
given day. It is politics as law in its purest form, with almost no
subject beyond its reach.

Much of that legislation and regulation has ended up in the courts,
of course, with judges asked to make sense of often inconsistent and
incoherent policy—fairly inviting them to be parties to the legislation
and hence policymakers themselves. Thus, by parsing often obscure
statutory or regulatory language, judges end up setting national
policy, something they have traditionally been loath to do. But judges
have come to set policy more directly as well. For when government
activists fail to achieve their goals in the political branches, they
often go to the courts, hoping to find there a sympathetic judge.
Regrettably, the Warren and Burger Courts, already deferring to the
legislative pursuit of ‘‘social justice,’’ were often only too willing to
step into the fray, thinking themselves a legislature of nine. A fair
amount of what those Courts did was long overdue, of course—
nowhere more so than in ending the scourge of Jim Crow. But
enough else amounted to nothing less than judicial lawmaking.

Judicial ‘‘Activism’’ and ‘‘Restraint’’
What such ‘‘judicial activism’’ led to, however, was an equally

mistaken reaction that paraded under the label ‘‘judicial restraint.’’
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