
In fil i ng their suits, the states cla i med they were se ek i ng
to place smokers and non s mokers on an equal fo ot i ng by
i mp os i ng an added bu r den on smok i ng that was equal to the
addi t ional me dical claims that smokers ext racted from
M e dica id. But the states’ claims fou nder on an incont ro-
vert i ble fact that has been noted by ma ny aut hors in ma ny
plac es: smokers do not imp ose any such costs on non-
s mokers. In fact, it is smokers who bear costs on behalf of
non s mokers. They do so most ly through the exci se ta xes
t hey pay on ciga ret tes. They also do it by dy i ng so oner, on
average, than non s mokers, thus re d uci ng smokers’ cla i m s
on publ ic treas u ries for ret i rement and health ca re.

The states’ claims wou ld have been rej e cted out of ha nd
had they been treated at face va l ue. The states nevert heless
pu rs ued their suits. The tob ac co compa n ies played along by
set t l i ng the suits, wh ich led to price inc reases that cou ld just

as well have been at ta i ned through ta xat ion.
In trut h, then, the states’ pu rsuit of their cla i m s — a nd

t he tob ac co compa n ies’ wil l i ng ness to set t le those cla i m s —
was a facade. What were the states rea l ly after? There is an
easy answer: power and money. But a closer ana lysis of the
set t lement yields imp orta nt insights ab out the states’
mot ives and their wil l i ng ness to pu rs ue facia l ly grou nd-
less suits.

Everyt h i ng I will say here ab out the grou nd less ness
of the states’ suits and the states’ tenacious ness in the fac e
of the facts holds equa l ly for the Cl i nton ad m i n i st rat ion,
wh ich has fol lowed the states’ lead. On Septem b er 22,
1999, the U. S. Depa rt ment of Just ice iss ued a press release
a n nou nci ng its fil i ng of “a civ il lawsuit aga i n st the la rgest
ciga ret te compa n ies to re cover the bil l ions of dol la rs the fe d-
eral govern ment sp ends each year on smok i ng- relate d
health ca re cost s.”

Quot i ng At torney General Ja net Reno, the press release
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cont i nue d: “Each yea r, American ta x payers sp end bil l ion s
of dol la rs due to the act ions of the ciga ret te compa n ies.
To day’s suit se eks to re cover those ex p en ses. Smok i ng is the
nat ion’s la rgest preventable cause of death and di sease,
a nd American ta x payers shou ld not have to bear the
resp on s i bil i ty for the staggeri ng cost s.”  Sp e cifica l ly, the Jus-
t ice Depa rt ment claims that “t he fe deral govern ment
sp ends more than $20 bil l ion per year to treat smok i ng-
related di seases.” 

THE CLAIMS AND THEIR VA C U I T Y

several studies refute resoundingly the claim 
t hat smokers imp ose costs on non s mokers. One such
study, by W. Kip Vi s cusi (Re g u lat ion, Vol. 20, No. 3), rep ort-
ed nat ional agg re gates and averages and gave deta ile d
results for six states: Alab a ma, Florida, Ma ry la nd, Mi s-
s i ss ippi, New York, and Vi rg i n ia. In those states, the cost s
of me dical ca re at t ri buted to smok i ng ra nged from 1.7
c ents a pack of ciga ret tes in Mi ss i s-
s ippi to 6.8 cents a pack in New
York. Those fig u res might se em to
s upp ort the states’ claims that
s mokers imp ose pa rt icu la rly heavy
claims up on state treas u ries. 

The problem is that smokers are
a l so pa rt icu la rly heavy cont ri butors
to state treas u ries through exci se
ta xes on ciga ret tes. What smokers
pay in exci se ta xes dwa rfs what they
re c eive in state- f i na nced me dica l
ca re. For insta nc e, at the time of Vi s-
cus i’s study, Mi ss i ss ippi’s tax of 18
c ents a pack was more than 10 times the state’s cost of
me dical ca re at t ri buted to smok i ng; New York’s tax of 56
c ents a pac k, more than 8 times the cost. Even Vi rg i n ia,
with a tax of on ly 2.5 cents a pac k, reaped more in ciga ret te
exci se ta xes than it sp ent on me dical ca re at t ri buted to
s mok i ng.

More over, smokers die ea rl ier than non s mokers do.
Vi s cusi est i mated that those ea rl ier deaths re d uce state
out lays for pen s ions and nu rs i ng homes by an amou nt
e qu iva lent to an addi t ional tax of 10 cents on a pack of
ciga ret tes.

A l t hough ot her studies have yielded est i mates dif ferent
t han Vi s cus i’ s, all studies have fou nd that, through ta xat ion
a nd ea rly deat h, smokers more than pay for the state- pro-
v ided me dical ca re they re c eive. No di s i nterested judge or
ju ry cou ld de cide ot herw i se. One can on ly concl ude that the
states’ claims for comp en sat ion conc ea led their true mot ives
in bri ng i ng — a nd set t l i ng — t heir suits aga i n st the tob ac co
compa n ies.

THE SIMPLE ECONOMIC CALCULUS 

OF SETTLEMENT

more than 90 percent of all suits are settled. why
is there such a st rong tendency to set t le, and what ex pla i n s
a fa il u re to set t le ?

Ass u me that the pla i nt iff and the defenda nt ag ree on
each pa rty’s odds of winning and on the da mages that
wou ld be awa r ded if the pla i nt iff won. Supp ose, for exa m-
ple, both the pla i nt iff and defenda nt ant icipate that the
pla i nt iff has a 50-per c ent cha nce of winning and that a ver-
dict for the pla i nt iff wou ld ca rry an award of $100 mil l ion;
t hat is, the ex p e cted outcome of the litigat ion is a $50 mil-
l ion award to the pla i nt if f. Supp ose fu rt her that each pa rty
a nt icipates litigat ion ex p en ses of $5 mil l ion.

Therefore, in this exa mple, the pla i nt if f’s ex p e cted ga i n
from litigat ion is $45 mil l ion and the defenda nt’s ex p e cte d
loss is $55 mil l ion. Both pa rt ies will gain by set t l i ng the case
for any pay ment from defenda nt to pla i nt iff greater than $45
m il l ion but less than $55 mil l ion. That is, in the case where
t he pa rt ies ag ree on the ex p e cted va l ue of the awa r d, they
w ill set t le by sha ri ng the set t lement surpl us (the sum of
t heir ant icipated litigat ion ex p en ses). 

The prosp e ct of avoidi ng litigat ion ex p en ses do es not

a lways lead to a set t lement, however. Even if the pa rt ies
hold the sa me ex p e ctat ion ab out the outcome of a tria l,
t hey may be unable to ag ree on the div i s ion of the set t lement
s u rpl us. Fu rt hermore, the pa rt ies may have dif ferent assess-
ments of the odds of suc c ess or the da mages to be awa r d-
e d. The pa rt ies might also dif fer in their at t i tudes toward ri s k.
To be sure, such things as ru les and pro c e d u res re ga r di ng
di s covery tend to re d uce such dif ferenc es, but to re d uc e
t hose dif ferenc es is not to el i m i nate them. If per c ept ion s
diverge suf ficient ly, one or both pa rt ies may concl ude that
t hey have not h i ng to gain by set t l i ng.

THE TOBACCO SETTLEMENT AND 

THE STA N DARD CALCULU S

the states’ suits against the tobacco companies 
were set t le d. What are we to ma ke of the set t lement? By the
sta ndard ca lcu l us of set t lement, we wou ld say that bot h
pa rt ies concu rred in the ex p e cted outcome of a tria l, that
t hey de cided to save the ex p en ses of litigat ion, and that
t here was a me et i ng of minds ab out the div i s ion of the set-
t lement surpl us.

Con s ider, for exa mple, any of the several small states that
set t led for arou nd $1 bil l ion, na mely, Hawa i i, Nebras ka,
Nevada, New Mex ico, and Vermont. Supp ose the fol low i ng:
Hawaii thought it had a 40-per c ent cha nce of winning; the

Through taxation and early death, smokers more

than pay for the state-provided medical care they

receive. One can only conclude that the states’

claims for compensation concealed their true motives

in bringing suit against the tobacco companies.



tob ac co compa n ies thought Hawaii had a 40-per c ent cha nc e
of winning; both pa rt ies ex p e cted an award to Hawaii of $2.5
bil l ion if it won; and each pa rty est i mated its litigat ion
ex p en ses at $100 mil l ion.

The sta ndard econom ics of set t lement might therefore
ex plain the actual outcome: a $1 bil l ion set t lement. That is,
if Hawa i i’s ex p e cted va l ue of winning was $1 bil l ion (40
p er c ent of $2.5 bil l ion), but it wou ld have sp ent $100 mil-
l ion to litigate, it stood to gain $900 mil l ion. And if the
tob ac co compa n ies’ ex p e cted va l ue of los i ng was the sa me
$1 bil l ion, but they wou ld have sp ent $100 mil l ion to liti-
gate, they stood to lose $1.1 bil l ion. It wou ld se em that the
$1 bil l ion set t lement neat ly div ided a $200 mil l ion surpl us
b etwe en the two pa rt ies.

But such an ana lysis ca n not ex plain the set t lement with
Hawa i i — or any ot her state. Based on the overwhel m i ng ev i-
dence aga i n st the claim that smok i ng leads to exc ess me d-
ical cost s, the states shou ld have set t led for far less tha n
$246 bil l ion or dropped their cases ent i rely. By the sa me
token, the tob ac co compa n ies shou ld have pa id far less
t han $246 bil l ion to set t le the cases.

THE STATE AS PARTISAN PLA I N T I F F

reconciling the actual settlement with the stan-
dard econom ic ca lcu l us wou ld se em to re qu i re an ass u mp-
t ion that ei t her the pa rt ies acted irrat iona l ly or the states did
not face low- to- va n i s h i ng odds of suc c ess.

I prop ose a third ex pla nat ion: rat iona l i ty ma n ifest s
i t self dif ferent ly when the pla i nt if f
is the state rat her than a private
pa rty. When the state ta kes over, the
op erat ion of pa rt i san interests and
ide olog ies must be ta ken into
ac cou nt, as must indif ference to the
costs of litigat ion.

To il l ust rate the pol i t ical ca lcu l us,
I will begin with an exa mple of a set-
t lement in wh ich the pla i nt iff is a
private pa rty. Supp ose pla i nt iff and
defenda nt ag ree on the pla i nt if f’ s
cha nc es of winning (30 per c ent) and
on the award if the pla i nt iff wins
($200 mil l ion). That is, they ag ree that the ex p e cted va l ue of
t he award is $60 mil l ion. Fu rt her, supp ose each pa rty fac es
l i t igat ion costs of $6 mil l ion. The res u l t i ng set t lement ra nge
is $54 mil l ion to $66 mil l ion.

But the ent ry of the state as pla i nt iff cha nges both the
ex p e cted va l ue of the award and the assess ment of litiga-
t ion ex p en ses. Con s ider litigat ion ex p en ses. An at torney
general faced with a case cost i ng $6 mil l ion to litigate
wou ld assess that cost dif ferent ly than wou ld a private
pla i nt if f. He cou ld assess the cost as his personal sha re of
t he tax bil l, wh ich wou ld ma ke the litigat ion nea rly a fre e
good to him. (He might also incl ude the tax bu r den on his
coa l i t ion of pol i t ical allies, wh ich cou ld st ill result in a rel-
at ively low assess ment of the cost.) More to the poi nt, a de ci-
s ion to pu rs ue one case more fu l ly wou ld re qu i re an at tor-

ney general to sac rif ice whatever va l ue he wou ld derive from
t he fu l ler pu rsuit of ot her cases. Whatever that va l ue mig h t
b e, however, an at torney general is unlikely to assess it at
$6 mil l ion — or even in terms of money. The cases he
cho oses to pu rs ue are, by def i n i t ion, more va l uable pol i t-
ica l ly than the cases he must forgo.

More over, litigat ion af fords an at torney general opp or-
tu n i t ies to reward supp ort i ng interests and to cu l t ivate his
adva nc ement in pol i t ics or the private se ctor. State at torneys
general in the tob ac co litigat ion, for insta nc e, were involve d
in hiri ng private law firm s, and ma ny of those firms made
cont ri but ions to pol i t ical ca mpa igns on behalf of the at tor-
neys genera l. 

Thus, an at torney general not on ly fac es subs idized lit-
igat ion ex p en ses but also finds that some of those ex p en s-
es may actua l ly adva nce his ca re er. Whatever the cost of
l i t igat ion might be to a private pla i nt if f, the sa me cost
w ill be given less weight by a pol i t ical pla i nt if f. A state wil l
t herefore cho ose to bri ng suit where a private pla i nt if f
wou ld not; it will sp end more to pu rs ue a suit than a pri-
vate pla i nt iff wou ld sp end; and it will cont i nue to pu rs ue
a suit beyond the poi nt at wh ich a private pla i nt iff wou ld
set t le it.

Sp e cial interests and ide olog ical zea lot ry give a state
an even greater inc ent ive to pu rs ue a suit and to res i st
set t lement. An at torney general who is sy mpat het ic (or
b eholden) to ant i- tob ac co zea lot s, for insta nc e, is driven
not just by the prosp e ct of a moneta ry award but by the

des i re to proh i bit the use of tob ac co and thereby to st if le
what he con s iders undes i rable cond uct. That des i re will not
be stated in a state’s da mage cla i m s, but it is what tru ly
mot ivates the state’s case. Be cause of its true mot iva-
t ion — a nd its zea lous ness—a state will place a hig her
va l ue on a prosp e ct ive moneta ry award than wou ld a pri-
vate pla i nt if f. More over, a zea lous pla i nt iff will be less
i n h i bi ted than a ri s k- neut ral pla i nt iff will when both fac e
t he sa me situat ion; a zea lous pla i nt iff will act as if the
o dds of suc c ess are hig her than an obj e ct ive, ri s k- neut ra l
appra i sal wou ld show them to be.

Let us now view the private pla i nt if f ’s ca lcu l us throug h
t he eyes of an at torney general driven by ant i- s mok i ng
zea l. Supp ose he acts as if he has an 80-per c ent cha nce of
w i n n i ng and that he assesses the prosp e ct ive award at $1.4

A state will choose to bring suit where a private

plaintiff would not; it will spend more to pursue a

suit than a private plaintiff would spend; and it

will continue to pursue a suit beyond the point at

which a private plaintiff would settle it.



To cha nge the metaphor, the tob ac co ind ust ry is like a
man on a sout h wa r d- d rift i ng ic eb erg in the North At la nt ic.
The tob ac co compa n ies re cog n ize their ultimate fate (or the
fate wished on them by the states), but they are glad to ta ke

t he respi te of fered by a few cloud s
( t he tob ac co set t lement ) .

WHERE IS ETERNAL

V I G I LA N C E ?

the numerical examples i have
used here are, of cou rse, hyp ot het i-
cal con st ruct s, created to il l ust rate a
t heme and to do so in the context of
t he econom ics of litigat ion and set-
t lement. That theme, il l ust rated by
t he tob ac co set t lement, is the da nger
of bei ng opp osed by a govern-
ment — fe deral or state — t hat uses

its power to adva nce a private agenda at publ ic ex p en se.
We may fault the tob ac co compa n ies for capi tu lat i ng to

t he on s laught of govern mental power, for if everyone did
so liberty wou ld peri s h. But because govern ment has the
wherew i t hal to pu rs ue a div ide- a nd- conquer st rate gy in
t he pol i t ical pu rsuit of defenda nt s, some capi tu lat ion is
u ndersta ndable — even if it is not ad m i rable.

bil l ion. The ex p e cted va l ue of the award wou ld be $1.12 bil-
l ion to him, whereas it wou ld be on ly $60 mil l ion to a pri-
vate pla i nt if f. And the at torney general wou ld be wil l i ng to
set t le for not h i ng less than $1.114 bil l ion even if he were to

va l ue his litigat ion ex p en ses (say $30 mil l ion) at the private
pla i nt if f’s fig u re of $6 mil l ion.

Thus can a private “p est” wil l i ng to set t le for $54 mil l ion
b e come a publ ic “mon ster” dema ndi ng 20 times as much.

DEFENDING AGAINST AN 

I N T E R E S T-DRIVEN STAT E

what is a defendant to do when confronted with
a subs idized pol i t ical pla i nt iff driven by interest groups
a nd ide ology? An ide olog ica l ly oriente d, interest- d riven
state may pu rs ue a pa rt icu lar case more vigorous ly tha n
a com mer cial pla i nt iff do es. But why shou ld that evoke
a ny cha nge in cond uct by the defenda nt? If a defenda nt
wou ld set t le with a private pla i nt iff for no more than $66
m il l ion, why shou ld it set t le with the state for more tha n
$1 bil l ion? 

There are good reasons to think that the defenda nt’s view
of the world will give way to the pla i nt if f’s view when the
pla i nt iff is the state. Fi rst, there is the state’s greater wil l-
i ng ness to sp end money on litigat ion, wh ich inc reases the
pla i nt if f ’s cha nc es of winning. If the state is wil l i ng to sp end
$30 mil l ion where a private pla i nt iff wou ld sp end $6 mil-
l ion, an obj e ct ive defenda nt will ra i se its est i mate of the
pla i nt if f’s cha nc es of winning the case. Se cond, an obj e ct ive
defenda nt will re cog n ize that what is at sta ke is not just
( i mag i na ry) exc ess me dical costs but the com mer cial va l ue
of its bus i ness.

The tob ac co set t lement thus represents the tob ac co
compa n ies’ capi tu lat ion to the states’ worldv iew. Think of
tob ac co litigat ion as a ga me of cha nc e. In a fair ga me, the
player with the la rger fortu ne eventua l ly will ruin the play-
er with the sma l ler fortu ne if play cont i nues long enoug h.
In or di na ry ga mes, of cou rse, play is vol u nta ry and ei t her
pa rty can term i nate play at wil l. But the state can com-
ma nd pa rt icipat ion, and it can ex haust the fortu ne of any-
one aga i n st whom it plays. A wise person wou ld not con-
t i nue to play a ga me of cha nce aga i n st a much wea l t h ier,
obsess ive adversa ry. But the tob ac co compa n ies have no
choice in the mat ter.
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Think of tobacco litigation as a game of chance. 

A wise person would not continue to play a 

game of chance against a much wealthier, obses-

sive adversary. But the tobacco companies have

no choice in the matter.


