
F
or congres s , the choice
b etwe en ma k i ng pol icy or dele-
gat i ng pol icy ma k i ng power to
an agency is like a private bus i-
ness’s choice betwe en ma k i ng a

comp onent or bu y i ng it from a vendor.
That ana logy is the depa rtu re poi nt of
Dav id Epstein and Sha ryn O’Ha l lora n’ s
new and imp orta nt book. The ana logy
proves splendid ly fru i t fu l, generat i ng
empi rica l ly supp orted insights not on ly
i nto the factors that cause Cong ress to
ma ke pol icy or “bu y” it from agencies
but also into the for c es that shape how
Cong ress orga n izes com m i t te es and
overse es agencies. 

DECIDE OR DELEGATE; 

MAKE OR BUY

borrowing the apparatus that
e conom i sts use to ex plain firm s’ ma ke-
or- buy de ci s ion s, pol i t ical scient i st s
E pstein and O’Ha l loran con st ruct a sim-
ple but ele ga nt mo del of Cong ress’ s
de cide- or- dele gate de ci s ion s. The pro-
tagon i st in their mo del is the me dia n
le g i s lator who fac es pi t falls in ei t her
choic e. If Cong ress de cides, the pol icy
outcome may be sub opt i mal because
t he le g i s lat ive com m i t tee (a) sneaks in

statutory prov i s ions that dev iate from
t he me dian le g i s lator’s des i res or (b)
pro d uc es a st i n ker of a result by inac-
cu rately fore cast i ng the ef fe cts of its
statutory prov i s ion s. If Cong ress dele-
gates to an agency, the agency may be
able to pro d uce bet ter results for the
me dian le g i s lator because of its ac c ess
to ex p ert i se or abil i ty to ma ke post-
enact ment cou rse corre ct ion s. But the
agency can also pro d uce worse res u l t s,
from the me dian le g i s lator’s persp e ct ive,
if it has dif ferent obj e ct ives. 

SUCCESS IN DESCRIPTION

using the make-or-buy model, the
aut hors ma ke these pre dict ion s:

• When govern ment is div ide d, Con-
g ress is less likely to dele gate and dele-
gat ions are more likely to be to agen-
cies insulated from di re ct pres ident ia l
cont rol. 
• Le g i s lators from the pres ident’ s
party are more likely to support dele-
gation.
• The preferences of committees will
move opposite to changes in the pref-
erences of the executive and will move
closer to the preferences of Congress
as a whole.
• Congress is more likely to delegate
when the preferences of the commit-
tee dev iate from the preferenc es of
Congress as a whole.
• The more cohes ive the majori ty
party in Congress the less authority
will be delegated.
• Congress will delegate less discre-
tion when the legislation is r eferred to
more than one committee or when the

bill is passed under restrictive proce-
dures.
• Congress will delegate more discre-
t ion in areas where pol icy ma k i ng
requires intensive information.

These interest i ng pre dict ion s — a nd
t here are more — wou ld se em dif ficult to
test, but the aut hors fou nd ways to do
t he job. Their datab ase con s i sts of 257
major bills con s idered by Cong ress
from 1947 to 1992, from wh ich they
tease out prox ies for their va riables. To
ma ke a long story short, all of their pre-
dict ions are borne out in full by more
stat i st ical met hods than I ever forgot.

E pstein and O’Ha l lora n’s ele ga nt ly
developed the oret ical mo del and com-
prehen s ive empi rical results are just the
b e g i n n i ng. Ot her ana lysts will use thei r
mo del and data to invest igate quest ion s
related to Cong ress’s dele gat ion de ci-
s ion s. For exa mple, at a forum on dele-
gat i ng powers at the 1999 convent ion of
t he American Pol i t ical Science Asso ci-
at ion, two of my fel low pa nel i st s, Pro-
fessors Da n iel Ca rp enter and John 
F erejoh n, suggested that the book’ s
met hods cou ld be used to shed light on
t he factors that influence cong ress ion-
al de ci s ions ab out allo cat i ng power to
t he fe dera l, state, or lo cal level of gov-
ern ment or to agencies or cou rt s. Ot her
p ol i t ical scient i sts will suggest improve-
ments in Epstein and O’Ha l lora n’ s
met ho dology.

The poi nt is that at the very begin-
n i ng at their academ ic ca re ers (they are
asso ciate professors at Col u m bia Un i-
vers i ty) they have created a new te ch-
n ique that ma rries two prev ious ly di s-
pa rate pol i t ical science di s cipl i nes — t he
study of Cong ress’s internal orga n iza-
t ion and the study of Cong ress- exe cut ive
bra nch relat ion s h ips.

PROBLEMS IN PRESCRIPTION

brilliant as the bo ok is, it is les s
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t han bril l ia nt when the aut hors tu rn
from des c ript ion, their main tas k, to
pres c ript ion. They say there is no rea-
son to worry ab out the ri s i ng power of
t he ad m i n i st rat ive state, bas i ng thei r
opi n ion on their findi ngs that re c ent
Cong resses have gra nted no more di s-
c ret ion to agencies than did the Con-
g resses of the 1940s and 1950s. But, as
Ca rp enter and Ferejohn poi nted out, if
Cong ress has steadily gra nted new di s-
c ret iona ry power to the ad m i n i st rat ive
state, the sum of that power may wel l
have inc reased mig h t ily. More over,
agencies inc rease their power not just
t h rough act ion by Cong ress but also
by steady “m i ss ion cre ep”
a nd occas ional bu rsts of
“m i ss ion leap” — as when
t he Food and Drug
Ad m i n i st rat ion cla i me d
cont rol of tob ac co.  

A Key Omitted Va r i a b l e The
key pres c ript ive error in
t he book is this: “In ou r
v iew, dele gat ion is a sel f- re g u lat i ng sys-
tem not in need of closer at tent ion
from the judicia ry” (p. 238). That opi n-
ion is unsupp orted by the book’ s
des c ript ive mo del because it is bu il t
up on the ass u mpt ion that Cong ress
dele gates on ly to get the pol icy res u l t s
sought by le g i s lators and not to let le g-
i s lators st rike pol i t ica l ly at t ract ive
p oses. But, as Professor Dav id May hew
concl udes, “In a la rge class of le g i s lat ive
u nderta k i ngs the ele ctoral pay ment is
for pos i t ions rat her than for ef fe ct s” (p.
132 of Cong ress: The Electoral Con nect ion
[ New Haven: Ya le Un ivers i ty Press,
1986]). Dele gat ion allows le g i s lators
t he opp ortu n i ty to claim cre dit for the
b enefits of a statute, but to shift the
bla me for pa rt of the costs to an agency.
I f, as May hew concl udes, le g i s lators
dele gate to fo ol con st i tuents rat her
t han to pro d uce the pol icy ef fe cts they
wa nt, then the aut hors have no norma-
t ive basis for concl udi ng that the de ci-
s ion whet her to dele gate can happily be
left to the cross talk betwe en Cong ress
a nd the exe cut ive bra nch. 

Blameshifting Epstein and O’Halloran
understand that blameshifting is iden-
tified in the political sc ience literature

as a mot ivat ion for dele gat ion, but
t hey de cide to leave it out of thei r
des c ript ive mo del for two reason s.
The first reason is this: “The theory
[ t hat Cong ress dele gates to shift
blame] implies that constituent bene-
fits will be delivered via delegation,
while broad, general policy benefits
will be passed in the legislature. This
assumption runs counter to the usual
not ion that le g i s lators are engage d
a l most ent i rely in prov idi ng con-
stituency benefits through pork bar-
reling and casework” (p. 32).

In concl udi ng that the bla mes h ift i ng
t he ory of dele gat ion do es not fit ex p eri-

enc e, the aut hors misundersta nd the the-
ory. Schola rs in the field (notably Pro-
fessor Morris Fiori na) arg ue that whet her
le g i s lators find it pol i t ica l ly beneficial to
dele gate dep ends not on ly on the size
of the group that benefits but also on
t he de g ree to wh ich dele gat ion causes
le g i s lators to lose cre dit for benefits and
t he de g ree to wh ich dele gat ion shift s
bla me for costs to the agency. (See Fior-
i na’s “Group Conc ent rat ion and Dele-
gat ion of Le g i s lat ive Aut hori ty” in Re g-
u latory Pol icy and Social Science, edi ted by
Roger G. Noll [Berkeley: Un ivers i ty of
Ca l iforn ia Press, 1985]). My book on del-
e gat ion, Power Witho ut Resp on s i bil i ty: How
Cong ress Ab uses the Pe ople Thro ugh Dele ga-
t ion ( New Haven: Ya le Un ivers i ty Press,
1993), wh ich Epstein and O’Ha l lora n
ci te, uses Fiori na’s the ory to pre dict the
results that Epstein and O’Ha l loran cla i m
it ca n not ex pla i n. 

E pstein and O’Ha l lora n’s se cond
reason to ne g le ct bla mes h ift i ng is not
just wrong, but biza rre. They wri te: “For
[ t he bla mes h ift i ng] log ic to work, vot-
ers must con sta nt ly be fo oled by dele-
gat ion, lac k i ng any pol i t ical ent repre-
neur to inform them of its deleterious
natu re” (pp. 32-33). By such reason i ng,
t here are no problems in our pol i ty

b e cause any alle ged problems ei t her
have been fixed or are imag i na ry. If on ly
it were so.

There are real reasons why rea l
problems go unsolve d, and among those
u n solve d, non i mag i na ry problems is
dele gat ion. A le g i s lator who arg ues that
a bill shou ld not be passed because it
dele gates will have to come down on
one side or the ot her of the pol i t ica l ly dif-
ficult choice that dele gat ion is bei ng use d
to evade and so will pay the pol i t ica l
price that the rest of Congress wants to
avoid. The wil l i ng ness to obj e ct to dele-
gation in the context of specific bills is
not a survival trait among legislators.

Nonet heless, com-
pla i nts from con st i tuent s
ab out dele gat ion have re g-
i stered among the pol i t i-
cal ent repreneu rs on Capi-
tol Hil l. Cla i m i ng to
resp ond to compla i nt s
ab out agency di s c ret ion,
le g i s lators enacted the
Cong ress ional Rev iew Act,

wh ich lets le g i s lators de cide whet her to
vote on rep ea l i ng new agency re g u la-
t ion s. As such, it gives le g i s lators the
opt ion of ta k i ng resp on s i bil i ty. Guess
what? They do not wa nt it and have
hardly ever used the act to take it.

A not her piece of le g i s lat ion, the
Cong ress ional Resp on s i bil i ty Act, sp on-
sored by Rep. J.D. Hayworth, some sev-
enty other members of the House, Sen.
Sam Brow nb ac k, and a dozen ot her sen-
ators, wou ld ma ke resp on s i bil i ty a ma n-
date rat her than an opt ion. It wou ld pro-
v ide that a new agency re g u lat ion cou ld
not go into ef fe ct unless enacted by Con-
g ress. The bil l, wh ich I helped to draft, is
b ased on a prop osal floated in a law
rev iew art icle by Just ice Stephen Breyer,
in wh ich he suggested ex p e di ted 
pro c e d u res to speed rout i ne re g u lat ion s
t h rough the le g i s lat ive pip el i ne.
A l t hough sp on sors h ip of such
prodemocracy legislation is politically
adva ntage ous to indiv id ual mem b ers,
ea rn i ng them much pra i se from con-
st i tuent s, the passage of such le g i s lat ion
wou ld be pol i t ica l ly di sadva ntage ous to
cong ress ional leaders h ip because it
wou ld force hard choic es. The leader-
s h ip in Cong ress is blo c k i ng serious con-
sideration of the bill.

There are real reasons why real problems

go unsolved, and among those unsolved,

n o n i m a g i n a ry problems is delegation.



Popu lar compla i nts ab out dele ga-
t ion are ref le cted also in bills dea l i ng
with sp e cif ic topics. After Cong ress
dele gated broad aut hori ty over air pol-
l ut ion in 1967, Ra l ph Nader blaste d
Sen. Ed mu nd Mus k ie for put t i ng
prog ress on pol l ut ion into a pol i t ica l
l i m b o. Mus k ie resp onded with the
1970 Clean Air Act, wh ich, he sa id,
“faced the hard choic es with ca ndor.”
But Cong ress faced on ly one ha r d
choice ab out one source of pol l ut ion —
new ca rs — a nd as to them left itself an
es cape hatch. As to the rest, the act
dele gated aga i n, but hid the le g i s lators’
fa il u re to ta ke resp on s i bil i ty ab out the
s ubsta nt ive choic es that rea l ly mat-
ter — how clean to ma ke
t he air and up on whom
to imp ose the clea nup
bu r den — by imp os i ng a
t ruc kload of pro c e d u ra l
i n st ruct ions on the Env i-
ron mental Prote ct ion
Agency (epa). In ot her
wor d s, Cong ress fou nd a
way to mic roma nage the
agency and yet to shift bla me to it by
dele gat i ng the hard choic es. 

Delegation vs. Micromanagement Ma ny
law yers and pol i t ical scient i sts get
confused ab out the dif ferenc e
b etwe en dele gat ion and mic roma n-
agement. Epstein and O’Ha l loran are
a mong the confuse d. When they
sp eak of dele gat ion, they mean mic ro-
ma nagement. That do es not ma ke
t heir des c ript ive work any less usefu l.
But what they so bril l ia nt ly des c ribe is
m ic roma nagement, not dele gat ion in
t he con st i tut ional sen se. That des c rip-
t ion shou ld have no pers uas ive power
in de cidi ng what the cou rts shou ld do
ab out dele gat ion. 

Dele gat ion is a conc ept of con st i tu-
t ional law and so must be understo o d
from the persp e ct ive of the Con st i tu-
t ion’s pu rp oses. The most imp orta nt and
releva nt pu rp oses are to ma ke govern-
ment fu nct ional and ac cou ntable to vot-
ers. The Revol ut iona ry War was foug h t
to con st rain the co er cive power of the
state through ac cou ntabil i ty. Thus “No
ta xat ion without representat ion.”

But, when the Con st i tut ion ass ig n s
to Cong ress — a nd to no one el se — t he

p ower to re g u late and ta x, it did not
re qu i re Cong ress to underta ke all
asp e cts of re g u lat ion and ta xat ion.
Rat her, as the Supreme Cou rt inter-
preted the Con st i tut ion in its first cen-
tu ry, Cong ress must establish the ru les
of cond uct as to re g u lat ion and ta xa-
t ion, or at least ma ke the sig n if ica nt
choic es ne e ded to put such ru les into
plac e. For Cong ress to do more, to go
b eyond ma k i ng the genera l ly appl ica-
ble ru les into mic roma nagement,
wou ld ma ke govern ment less fu nc-
t ional and less ac cou ntable. As Just ic e
Lewis Powell stated in Chad ha v. i ns,
“Cong ress is most ac cou ntable pol i t i-
ca l ly when it pres c ri b es ru les of genera l

appl icabil i ty.”
S ome exa mples will il l ust rate the

dif ference betwe en dele gat ion and
m ic roma nagement. Cong ress wrote a
s ubse ct ion of the 1990 Clean Air Act to
re qu i re epa to resp ond to each tox ic
chem ical by iss u i ng re g u lat ions for
each ind ust ry that re qu i re all pla nts to
bri ng em i ss ion rates down to the level
ach ieved by those pla nts in the twel ft h
p er c ent ile of clea n l i ness. Thus, in rel-
at ively few wor d s, Cong ress cou ld state
t he ru le without get t i ng into the deta il s
of every pol l uta nt or every ind ust ry
t hat emits that pol l uta nt. Nonet heless,
Cong ress made itself resp on s i ble for
st rik i ng the bala nce betwe en the com-
p et i ng claims of env i ron menta l i sts and
i nd ust ry. Disapp oi nted env i ron men-
ta l i sts and ind ust ria l i sts know pre-
ci sely whom to bla me for the res u l t i ng
re g u lat ion s.

Con s ider, in cont rast, what hap-
p ens under most of the rest of the
Clean Air Act and, inde e d, under most
env i ron mental le g i s lat ion. Cong ress
or dains that the agency prote ct hea l t h
a nd ke ep an eye on the costs of pol l u-
t ion cont rol. There is no sta ndard for
how clean to ma ke the air because, for

most pol l uta nt s, there is no sha rp
div idi ng line betwe en health and da n-
ger but on ly a cont i nuum of more or
less ri s k. As the fat her of the orig i na l
Clean Air Act, Sen. Ed mu nd Mus k ie,
later ac k nowle dge d, “Our publ ic hea l t h
s cient i sts and do ctors have told us that
t here is no thres hold, that any air pol-
l ut ion is ha rm fu l. The Clean Air Act
is based on the ass u mpt ion, althoug h
we knew at the time it was inac cu rate,
t hat there is a thres hold.” By this inten-
t ional inac cu racy — t hat is to say, lie —
Cong ress duc ked ta k i ng resp on s i bil i ty
for st rik i ng the bala nc e.

There is also no sta ndard for how to
a l lo cate the bu r den for clea n i ng up the

env i ron ment. epa can pic k
a nd cho ose among sub cat-
e gories of firm s, de cidi ng
to go easy on some and
ha r der on ot hers. (Plenty of
ro om for shena n iga n s
here.) And, whatever re g u-
lat ions fina l ly get imp ose d,
le g i s lators can deny
resp on s i bil i ty because the

choic es were up to the agency. 
To ma ke the sig n if ica nt choic es,

Cong ress need not state its general ru les
nu merica l ly. Cong ress did enoug h, for
exa mple, when it proh i bi ted employers
from di s c ri m i nat i ng on the basis of
gender exc ept where there is a bona
f ide occupat ional qua l if icat ion. That
sta ndard leaves ma ny quest ions to be
resolved ind ust ry by ind ust ry, but
nonet heless prov ides a bench ma rk by
wh ich to resolve them. 

Be cause of their misundersta ndi ng
of the con st i tut ional conc ept of dele-
gat ion, Epstein and O’Ha l loran obl ique-
ly convey the mista ken impress ion that
in stoppi ng dele gat ion the cou nt ry must
g ive up the ef f iciency that can come
with the prop er use of agencies; for
exa mple:

• They see ef f iciency in fast- t rac k
trade legislation, but mistakenly classi-
fy it as a delegation. It is not. The fast
t rack is a way to speed trade dea l s
through the legislative process of Arti-
cle I of the Constitution. Therefore, the
fast track is not a delegation of legisla-
tive power.
• They see efficiency in the base-clos-

The Re v o l u t i o n a ry War was fought to

constrain the coercive power of the state;

thus “No taxation without representation. ”



ing commission, but mistakenly classi-
fy it as a dele gat ion of le g i s lat ive
power. It is not. Although the making
of rules for the regulation and taxation
of private persons is a legislative func-
tion assigned exclusively to Congress
under Article I of the Constitution, the
management of federal property is left
to the more open-ended Article IV, and
under Article II the executive has con-
s iderable di s c ret ion in the ma nage-
ment of the armed forces.
• They see efficiency in leaving the
re g u lat ion of airl i ne safety to the
experts at the Federal Aviation Admin-
i st rat ion (faa), but Cong ress cou ld
make use of that expertise and still
ta ke di re ct resp on s i bil i ty for airl i ne
safety. One way would to requir e faa
to require the use of “best practices,”
emulating the subsection of the Clean
Air Act that sets emissions standards

at the twelfth percentile of cleanliness
in each industry. Another way would
be to require Congress to enact pro-
p osed re g u lat ion s. Or the agency
could be allowed to choose between
b est pract ic es and cong ress iona l
enactment.

We shou ld not be indif ferent to
Cong ress’s choice among the ma ny
con st i tut ional ways to dele gate. Rea l
con se quenc es flow from agenda- set-
t i ng dev ic es, such as fast- t rack trade le g-
i s lat ion and the base- clos i ng com m i s-
s ion, and from mic roma nagement. That
is why Epstein and O’Ha l lora n’ s
des c ript ion is so va l uable, even thoug h
it do es not des c ribe dele gat ion in the
con st i tut ional sen se.

Power vs. Responsibility Fi na l ly, Epstei n
a nd O’Ha l loran get the cri t ics of dele ga-

t ion wrong when they have us say i ng
t hat dele gat ion is bad because Cong ress
ab dicates power (p. 237). Cong ress
do es not ab dicate power, or at least not
much. It has a hu nd red ways to ke ep
some grip on agencies. What Cong ress
ab dicates is not power but resp on s i bil-
i ty. That is why the quest ion of dele ga-
t ion shou ld be a quest ion for the cou rt s
as well as the pol i t icia n s. 

C O N C LUSION 

my critici sms fo cus on only a few
pages of a long and splendid book.
When Epstein and O’Ha l loran apply
t heir con s iderable ta lents to incorp o-
rate bla mes h ift i ng into their mo del and
gear it to dele gat ion in a con st i tut iona l
sen se — as I hope they do — we will all be
in a bet ter pos i t ion to understa nd the
t rue ef fe cts of Cong ress’s ab dicat ion of
its con st i tut ional resp on s i bil i ty. ■
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t heir con s u mpt ion appropriately. As
a res u l t, set t lement pat terns wil l
b e come more den se, hig h way conges-
t ion will be re d uc e d, sol id waste will no
longer clog la nd f il l s, and demo c racy
w ill become more vibra nt as ci t izen s
hold ele cted of f icials ac cou ntable and
ele cted of f icials resp ond qu ic kly to ci t-
izen s’ dema nd s. 

The prose is enterta i n i ng and
bre ez y, albeit with an edge of indig na-
t ion ab out the cu rrent system of prop-
erty ta xes. Pa lda likens the lo cal prop-
erty tax to a “ri ng of inv i s i bil i ty” for
p ol i t icians because it prote cts them
from di re ct ac cou ntabil i ty for the qua l-
i ty of lo cal publ ic serv ic es. The wea l t h
( “honey”) res u l t i ng from the high pro-
d uct iv i ty of ci t ies at t racts “b e eke ep ers”
t hat ca re for and inc rease the wea l t h
but also “b ea rs” that pl u nder it. And
prov idi ng general serv ic es without

i mp os i ng user fe es plac es “p ea rls before
sw i ne.” Pa lda even go es so far as to cri t-
icize the computer ga me SimCi ty
b e cause it do es not give the player the
opt ion of col le ct i ng user fe es !

THE AUTHOR’S SELECTIVITY

the bo ok makes me grateful for
p e er- rev iewed academ ic jou rna l s.
A l t hough the cost of peer rev iew is that
it often limits adva nc es in knowle dge to
t i ny inc rement s, the benefit is that
aut hors must confront aw kward fact s
a nd cou nterva il i ng the oret ical arg u-
ment s. The aut hor of this book is
ext remely sele ct ive ab out both the the-
ory and the facts that he cho oses to pre-
sent. The net ef fe ct is to de c eive the
reader ab out the true benefits and cost s
of his prop osed reform s.

I too am a fan of user fe es, but ig nor-
i ng arg u ments aga i n st user fe es do es not
ma ke those arg u ments go away. It is wel l
k now n, for exa mple, that Seat t le
i mp osed la rge user fe es on ga rb age col-
le ct ion in the 1980s. In his di s cuss ion of
t he ef fe cts of those fe es (pp. 74-75), Pa lda
never ment ions the “Seat t le stomp,”
wh ich re d uced the vol u me of ga rb age
col le cted by inc reas i ng its den s i ty. Pe ople
w ill react to user fe es by cha ng i ng thei r
b ehav ior, somet i mes in ways unwa nte d

T
his short bo ok can be sum-
ma rized brief ly: User fe es are
go o d, ta xes are bad. Cou nt ry
cl ubs are go o d, subu rbs are bad.
Den se is go o d, spread out is

b ad. And everyone who lives in the sub-
u rbs works dow ntow n.

The thesis is that by imp os i ng user
fe es on mu n icipal serv ic es, ci t izen s
w ill see the true cost of their dema nd s
on the ci ty and will therefore ad just
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