
c ross a thres hold that cou rts have held to be “pract ica l ly
i n s u rmou ntable.”

It is doubt ful that the abrogat ion of internat ional cable
con sort ia ag re ements cou ld me et that test. Internat ional ven-
tu res are inherent ly ri s ky, and the mitigat ion of ri s k s
t h rough joi nt ventu res has been sta ndard ind ust ry pract ic e
for 60 yea rs. The pa rt ies to joi nt ventu res must have confi-
dence that their cont racts will not be abrogated or cha l-
lenged in ei t her domest ic or (esp e cia l ly) foreign cou rt s.
fcc i ntervent ion to abrogate cont racts in the undersea
cable ma rket — where there is no pol icy- releva nt barrier to
ent ry — wou ld underm i ne the sa nct i ty of private cont ract s
a nd ma ke it far more dif ficult for a l l U. S. firm s — tele com s
or ot herw i se — to do bus i ness abroad.

WHITHER (OR WITHER) FREE TRADE?

where do we go from here? if the u. s. government
rea l ly favors creat i ng a global informat ion infrast ructu re,
it simply ma kes no sen se to ere ct barriers to ent ry into the

Libertarian A d v i c e :
S u p e r fluous or Essential?

By Richa rd L . Gordon

Much libertarian economic analysi s
exa m i nes barriers to re g u latory reform.
In a re c ent art icle ent i t led  “Of St ra nde d
Cost and St ra nded Hop es: The Dif ficu l t ies
of Dere g u lat ion” (T he Independent Rev iew 3

[1999]: 485), Fred Mc Ches ney draws on that literatu re to
pro d uce an ext remely pess i m i st ic ana lysis of the poss i bil i ty
of and benefits from dere g u lat ion. Although he des c ri b es
his ana lysis as pos i t ive — obv ious ly as opp osed to normat ive,
c erta i n ly not as the antonym of ne gat ive — he gives the
i mpress ion that pol icy ana lysis is an exer ci se in fut il i ty.

Mc Ches ney’s case is an elab orat ion of prior the oret ica l
a na lyses of the dif ficu l ty of re g u latory reform. He empha-
s izes the most pess i m i st ic interpretat ions of the most pes-
s i m i st ic sou r c es. He ne g le cts more opt i m i st ic views in the
sa me sou r c es. Even when he ex presses opt i m i st ic views, he
t ries to underm i ne them. To tw i st the words of a 1940s
song, he “ac c entuates the ne gat ives, el i m i nates the pos i-
t ives, and messes with Mr. In- b etwe en.”

CAUSES FOR PESSIMISM

mcchesney argues that deregulation is difficult 

for several reason s. Fi rst, it creates conc ent rated wea l t h
losses and dif fuse ef ficiency ga i n s, the net ef fe ct of wh ich is
to pro d uce great pol i t ical res i sta nc e. Se cond, the ef ficien-
cy gains from actual (as opp osed to the oret ical) dere g u la-
t ion are re d uced because a substa nt ial port ion of the cost s
of re g u lat ion are sunk and thus not re coverable throug h
dere g u lat ion. Th i r d, actual (aga i n, as opp osed to the oret i-
cal) dere g u lat ion yields even lower benefits than impl ied by
t he prev ious poi nt because dere g u lat ion do es not lead to the
pri st i ne fre e- ma rket env i ron ment des i red by advo cates of
reform. Instead, dif ferent forms of ma rket intervent ion are
enacted that also di stort ef f iciency (e. g., exci se ta xes) or
p ol i t icians ext ract rents (e. g., pork- b a rrel sp endi ng) in retu rn
for not interven i ng in ma rket s.

These arg u ments are not new. Mc Ches ney bu ilds on oft-
ci ted art icles by Gor don Tu l lock (“The Tra n s i t ional Gains Trap.”
Bell Jo u rnal of Econom ics 6 [1975]: 671) and Rob ert Mc Corm ic k,
Wil l iam Shug ha rt, and Rob ert Tol l i son (“The Disinterest in
Dere g u lat ion.” A merican Econom ic Rev iew 74 [1984]: 1075) as
well as his own re c ent work on pol i t ical extort ion.

C O U N T E R P O I N T S

the negative view mi s ses much, however. given the
heavy econom ic bu r den imp osed by re g u lat ion, it ta kes
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pri ma ry ma rket for internat ional voice and data com mu-
n icat ion s. The fcc- i n st igated tele coms trade war is da n-
gerous ly close to get t i ng out of ha nd. Thus, in rema rk s
b efore the Da l las Ambassadors Forum last April, Federa l
Reserve Cha i rman Gre en span ex pressed his “re g ret” that the
Un i ted States’ “t rade laws and ne got iat i ng pract ic es are
essent ia l ly adversa ria l” and his conc ern “ab out the re c ent ev i-
dent wea ken i ng of supp ort for free trade in this cou nt ry.”

More than 200 yea rs ago, Adam Smith wa rned that
na ked mer ca nt ilism ha rms con s u mer wel fa re. That wa rn-
i ng notw i t h sta ndi ng, it se ems that we must again rem i nd the
F e deral Com mu n icat ions Com m i ss ion that trade and pub-
l ic ut il i ty re g u lat ion do not mix. Inde e d, given America ’ s
a l ready tenuous cre di bil i ty in the internat ional com mu n i-
ty, the com m i ss ion’s inept Mach iavel l ian ma neuvers ca n
on ly goad ot her nat ions to reta l iatory acts that will ma ke it
more dif ficult for U. S. firms to do bus i ness abroad (cont ra ry
to the Cl i nton ad m i n i st rat ion’s osten s i ble goals) and, more
i mp orta nt ly, will ha rm U. S. con s u mers. ■



on ly a ra re, mo dest suc c ess to just ify the cost of liberta ri-
an pol icy ana lys i s.

Even those cha racteri st ics of ma rkets that might se em
to of fer a comp el l i ng case for re g u lat ion are eas ily di s-
m i ssed by relat ively inex p en s ive ana lys i s. For exa mple,
t here are natu ral monop ol ies in those ma rkets where
dema nd can be met at the lowest cost by one firm instead
of several comp et i ng firm s. It is us ua l ly arg ued that gov-
ern ment re g u lat ion must subst i tute for comp et i t ion to di s-
cipl i ne the behav ior of monop ol i st s. However, in a 1969 Sta n-
ford Law Rev iew a rt icle, “Natu ral Monop oly and Its
Re g u lat ion” (republ i s hed 1999 by the Cato Inst i tute ) ,
Richard Pos ner contended that the ex i stence of a natu ra l
monop oly do es not just ify govern-
ment re g u lat ion. As long as a
monop ol i st can cha rge dif ferent
pric es to dif ferent bu yers, it can pro-
d uce ef f icient ly and st ill cover its
average cost.

That leaves on ly the iss ue of the
t ra n sfer of income to the monop ol i st
from con s u mers with inelast ic
dema nd, wh ich is not a la rge prob-
lem. As Pos ner wrote: “The resou r c es
a nd energ ies of govern ment shou ld be di re cted to problem s
we know are substa nt ia l, that we think are trac eable to gov-
ern ment act ion, and that ca n not be left to the private se c-
tor to work out. There are plenty of those problem s, and it
is doubt ful that natu ral monop oly is among them” (p. 109,
1999 edi t ion ) .

Rona ld Coase made the general case for pol icy ana lys i s
in an essay repri nted in a Cato- sp on sored ant hology edi t-
ed by Da n iel B. Klei n, What Do Econom i sts Cont ri b ute ? ( New
York: New York Un ivers i ty Press, 1999). In a lively di s cus-
s ion of the problems and payof fs of pol icy eva l uat ion s,
Coase arg ued that the benefits of an ana lysis that leads to
on ly a small suc c ess are far greater than the costs of the
a na lys i s. He arg ue d, fu rt her, that the costs of the sma l lest
prog rams cri t icized by econom i sts far exceed the total out-
of- p o c ket costs of good econom ic ana lys i s.

In unwitting pro of of Coase’s poi nt, Mc Ches ney draws
on Rob ert Cra ndall and Jerry Ellig’s “Econom ic Dere g u-
lat ion and Customer Choic e: Lessons for the Ele ct ric
I nd ust ry” (Center for Ma rket Pro c esses, 1997) to con-
cl ude that dere g u lat ion in tele com mu n icat ion s, airl i nes,
t ruc k i ng, and ra il roads pro d uc es annual benefits of “on ly”
$53 bil l ion ($90 per capi ta annua l ly over 30 yea rs). Sure-
ly, the econom ic studies that helped inst igate dere g u lat ion
cost on ly a fract ion of that $53 bil l ion. More over, as Cra n-
dall and Ellig indicate d, their est i mates covered stat ic,
but not dy na m ic, ef f iciency gains and on ly pa rt of the
re g u latory bu r den.

On ly 3 of 227 items on Cato’s latest list of re com mende d
fe deral prog ram term i nat ions have an annual cost less tha n
Cato’s cu rrent budget (ab out $14 mil l ion). Inde e d, the tota l
a n nual cost of the prog rams on the Cato list is $197 bil l ion.
( See Cato Ha nd b o ok for Cong ress, 1999, pp. 268-274.) Althoug h

ma ny prog rams on the list cont i nue to thrive despi te ana ly-
ses that suggest their costs outweigh any benef i t s, some
prog rams actua l ly are el i m i nated (e. g., the Interior Depa rt-
ment’s helium sto c k pile). Ana lysis by econom i sts in the
I nterior Depa rt ment showed long ago that whatever the
nat ion’s futu re helium needs there was no econom ic just i-
ficat ion for a sto c k pile.

WHY PERSIST?

economi sts have spent far more time conducting
p ol icy studies than just ify i ng such act iv i ty or ex pla i n i ng
u nder what condi t ions pol icy ma kers fol low econom ic
adv ic e. In T he Ci t izen and the State: Essays on Re g u lat ion ( Ch ica-

go: Un ivers i ty of Ch icago Press, 1964 [repri nted 1975]),
Ge orge St ig ler wrote of re g u latory reform: “We do not know
how to get there” ( p. 24, emphasis in orig i nal). St ig ler imme-
diately ci ted the absence of suf ficient study as a major cause
of the dif ficu l ty. 

St ig ler’s compla i nt ab out insuf f icient study has been
more than reme died in the past 35 yea rs. Econom i st s
have ana lyzed a wide ra nge of pol icy iss ues, and ma ny of
t heir insights have fil led the pages of Re g u lat ion. Never-
t heless, an understa ndi ng of how re g u latory interven-
t ion pers i sts or sudden ly cru m bles remains el us ive. Later
w ri t i ngs by St ig ler and Sam Pel t z man conf i rm the dif f i-
cu l ty of ga i n i ng that understa ndi ng. (Se e, for exa mple,
St ig ler’s Essays in the Hi story of Econom ics (1965) and T he
Econom i st as Pre acher (1982) and Pel t z ma n’s Pol i t ical Pa rt ic-
ipat ion and Govern ment Re g u lat ion (1998), all publ i s hed by
The Un ivers i ty of Ch icago Press. )

However, an opp ortu n i ty to se cu re ac c epta nce of a lib-
erta rian reform may ari se at any moment. Be cause the tim-
i ng of such opp ortu n i t ies is unpre dictable, it is essent ial to
have in readi ness a rat iona le for reform. The wa rn i ngs
aga i n st a given re g u lat ion may, in any event, help ma ke it less
onerous than it wou ld ot herw i se be. Fu rt her, the cu mu la-
t ive ef fe ct of liberta rian wri t i ng is to en l i st new supp orters
to the ant i re g u latory cause, some of whom may at tain pos i-
t ions of power.

The fatal flaw in Mc Ches ney’s case is that he impl ic-
i t ly judges pol icy ana lysis by the wrong cri terion: he
faults it for its fa il u re to lead to imme diate and tota l ly
s uc c essful dere g u lat ion. There is an obv ious ly bet ter cri-
terion: the econom ic pri nciple of cost- b enefit ana lys i s. By
t hat cri terion, advo cacy of dere g u lat ion can on ly be
judged a suc c ess. ■

Ronald Coase argued that the costs of the smallest

programs criticized by economists far exceed the

total out-o f - p o c ket costs of good economic analysis.


