
A l t hough dozens of jou rna l i sts sp ent long days in the
cou rt ro om and thousa nds of stories ab out the trial app ea re d
in pri nt, the case is ext remely dif ficult to rep ort because of
its mu l t idi s cipl i na ry natu re. Ant i t rust always st radd les law
a nd mic ro e conom ics, and in U. S. v. Mic rosoft t he le gal and
e conom ic ana lysis ma kes sen se on ly in the context of rapid
te ch nolog ical cha nge. Thus, the case st retches the knowl-
e dge of most com mentators to the brea k i ng poi nt.

This art icle is intended to fill the gap. Ad m i t te d ly, as a
con s u l ta nt to Mic rosoft, I am not a neut ral observer. But I
have st riven to state my arg u ments obj e ct ively — for, in my
v iew, obj e ct iv i ty is all that is ne e ded to understa nd why

U. S. v. Mic rosoft s hou ld never have been trie d. 

THE GOVERNMENT’S THEORY

the u. s. department of justice (doj) initially charged
t hat Mic rosoft il le ga l ly had tied two pro d ucts (Wi ndows and
I nternet Explorer [ie] ) — a nd fore closed a comp et i tor
( Net s cape) from di st ri but i ng its pro d uct (Nav igator browser
softwa re). But as the ev idence unfolde d, doj di tched its ty i ng
a nd fore clos u re cla i m s, replaci ng them with several novel
le gal the ories of what con st i tutes ant icomp et i t ive behav ior.

Essential Components of the Original Case doj filed cha rges
aga i n st Mic rosoft on May 18, 1998, after an 18-mont h
i nvest igat ion. Just a few months ea rl ier it had pers uaded a
fe deral di st rict cou rt to or der Mic rosoft to of fer a vers ion of
Wi ndows without ie, Mic rosoft’s Web brows i ng softwa re.
doj a l le ged that ma k i ng computer ma nufactu rers ta ke ie to
get Wi ndows violated a con sent de c ree that Mic rosoft had
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s ig ned to end an ea rl ier ant i t rust invest igat ion. Mic rosoft’ s
app eal was awa i t i ng de ci s ion by the D. C. Ci r cuit Cou rt of
App eals when doj filed its new ant i t rust compla i nt.

The new compla i nt sa id that Mic rosoft had violate d
t he ant i t rust laws in two major ways. Fi rst, by ma k i ng peo-
ple buy ie as pa rt of Wi ndows, Mic rosoft alle ge d ly violat-
ed the law aga i n st “ty i ng” — t hat is, re qu i ri ng customers to
buy pro d uct B if they buy pro d uct A. Se cond, Mic rosoft’ s
ag re ements with computer ma nufactu rers, on l i ne serv ic e
prov iders such as aol, Internet serv ice prov iders, and com-
pa n ies that prov ide Internet content alle ge d ly “fore close d”
Net s cape from di st ri but i ng its comp et i ng brows i ng softwa re.
The pu rp ose of that alle ge d ly il le gal behav ior, the govern-
ment ex pla i ne d, was to ma i ntain monop oly power in the
“ma rket for op erat i ng systems for Intel- compat i ble per-
sonal computers” and to at ta i n
monop oly power in the ma rket for
“I nternet browsers.”

Eig h te en months after doj file d i t s
compla i nt, the ty i ng and fore clos u re
claims made on ly token app ea ra nc es
in the govern ment’s prop osed find-
i ngs of fact — t he 800-pl us- page do c-
u ment summa riz i ng its case. doj did
not arg ue that Mic rosoft actua l ly had
t ied two di st i nct pro d uct s. Rat her, it
sa id that Mic rosoft co u ld have had two di st i nct pro d ucts that
it s ho u ld have sold sepa rately. And the govern ment did not arg ue
t hat Net s cape was fore closed from di st ri but i ng its brows i ng
softwa re. Rat her, it cla i med that Mic rosoft made it more
ex p en s ive for Net s cape to di st ri bute its brows i ng softwa re.

Tying About a month after the government filed its
antitrust complaint, a panel of judges from the D.C. Cir-
cuit Court of Appeals sent a strong message that doj’s
tying claims were dead on arrival. Government lawyers
had argued that ie and Windows had to be sold as separate
products in order for Microsoft to comply with a 1995
consent decree. Indeed, doj had convinced the district
court to bar Microsoft from requiring computer manufac-
turers that licensed Windows 95 to “accept and preinstall
the [ie 3.0] software code.” The government thought that
ie was a separate computer program. Thus, making com-
puter manufacturers take ie to get Windows 95 was like a
publ i s her re qu i ri ng a book store to stock T he Fe dera l i st
Papers if it wanted to sell Tom Clancy’s next techno-thriller.

Mic rosoft arg ued that ie 3.0 was Mic rosoft’s bra nd
na me for featu res prov ided by co de woven into Wi ndows
95, na mely, Web- brows i ng capabil i t ies, serv ic es for ot her
pa rts of Wi ndows and serv ic es for softwa re develop ers
w ri t i ng prog rams for use on Wi ndows. Mic rosoft arg ue d
t hat it had not violated the con sent de c re e, wh ich ex press-
ly stated that the ant i- ty i ng prov i s ion shou ld not prevent
Mic rosoft from developi ng inte g rated pro d uct s.

The D. C. Ci r cuit ag reed with Mic rosoft, de cidi ng that the
i nte g rat ion of brows i ng capabil i t ies into Wi ndows was
a na logous to com bi n i ng a graph ical user interface (the

now- fa m il iar poi nt- a nd- cl ick system for ma neuveri ng
a rou nd a computer) with a personal computer op erat i ng sys-
tem. If Wi ndows 95, wh ich inte g rated featu res of ms-dos
a nd Wi ndows 3.11 (and then added more featu res), was a
good thing, as the con sent de c ree itself had re cog n ize d,
how cou ld the addi t ion of Internet- related capabil i t ies,
i ncl udi ng brows i ng, to Wi ndows 95 be a bad thing? The D. C.
Ci r cuit concl uded that the cou rts have no bus i ness se c-
ond- g uess i ng des ign de ci s ions made by compa n ies — even
compa n ies with monop oly power.

The D. C. Ci r cuit pa raph rased the late, great ant i t rust
s cholar Ph il ip Are e da in say i ng “new pro d ucts inte g rat i ng
fu nct iona l i t ies in a useful way shou ld be con s idered sing le
pro d ucts re ga r d less of ma rket st ructu re.” The judges of fere d
on ly one exc ept ion to that ru le: the inte g rat ion cou ld not be

a ruse, where tru ly sepa rate pro d ucts were bol ted toget h-
er with no real benefit to end users. But even then, the cou rt
note d, Mic rosoft had to show on ly that the inte g rat ion
brought “plaus i ble” benefits and did not need to conv i nc e
t he cou rt that the inte g rated pro d uct was bet ter than two
sta nd- a lone pro d uct s.

In its prop osed findi ngs, doj no longer cla i med that
Microsoft had browser software that was separate from its
op erat i ng system softwa re. Instead, it cla i med that Mic rosoft
could have created separate browser software, but instead
“welded” the browser code to the Windows code with the
goal of driv i ng Net s cape out of bus i ness. Inde e d, a close
readi ng shows that doj replaced the ty i ng claim from its orig-
i nal compla i nt with an adventu rous — a nd da ngerous —
“pre datory” des ign cla i m. As Professor Fra n klin Fi s her, doj’ s
economic expert witness, put it in his testimony:

And there is, you know, evidence that they could have

p e rfectly well designed Windows 98 and I E to also

work seamlessly without having the what I have

referred to the other day as the welded feature, the dif-

ficulty of taking it apart feature. If that is so, then I think

yes, it probably was anticompetitive…because they

could have done it in a way that is less restrictive. 

The govern ment thus pic ked up on the D. C. Ci r cu i t’ s
p oi nt that merely bol t i ng two pro d ucts toget her ca n not
be ca l led inte g rat ion. doj re cog n ized that Mic rosoft did not
b olt two pro d ucts toget her; there is no sepa rate ie b ol ted to
Wi ndows. But the govern ment tried to conv i nce the fe dera l
di st rict cou rt that Mic rosoft “welde d” two pro d ucts toget h-
er — del i b erately com bi n i ng fu nct ions in a way that ma kes

DOJ no longer claimed that Microsoft had separate

browser software. Instead, it claimed that Microsoft

could have created separate browser soft w a r e .



it imp oss i ble to sepa rate them. doj a rg ues that such weld-
i ng can be just as bad as “b ol t i ng” if there is any pract ical way
to of fer the fu nct ions sepa rately.

But the test imp osed by the ci r cuit cou rt ef fe ct ively put
t he bu r den on the govern ment to show that inte g rat ion
served no comp et i t ive end. And given that indep endent
rev iewers of ie 4.0 poi nted to the benefits of Mic rosoft’s inte-
g rat ion with Wi ndows 98, it is hard to see how doj cou ld
c re di bly claim there are no “plaus i ble benefit s” to Mic rosoft’ s
des ign de ci s ion s. As Dean Richard Sch ma len see sa id in
test i mony that is not refuted in the govern ment’s prop ose d
findi ngs or in the trial re cor d:

Yet one only has to read the many industry publications

such as PC Magazine or popular periodicals like B u s i-

ness We e k or The Wall Stre e t Journal to find review-

ers, who are not parties to this litigation, who find the

technological benefits of integration quite signific a n t … .

Dean Sch ma len see then quoted from several rev iews of ie:

The incorporation of browsing and other Internet func-

tion into Windows is a powerful innovation. It may be

v e ry inconvenient for Microsoft’s competitors, but it’s

a big gain for consumers, who should be allowed to

enjoy the benefits. (Business We e k, Fe b r u a ry 23,

1 9 9 8 )

Once you experience the improvements [IE 4] make s

to your Windows desktop, you’ll find it hard to go

back…. The next browser upgrade from Netscape

should match many of the innovations in IE 4, but tight

integration with Windows may continue to give

M i c r o s o ft an edge. (PC Computing, January 1998)

Instead of “launching” a browser and “going out” to the

Internet once in a while, Internet information is always

right there in front of you. This capability is likely to cre-

ate more Internet users and make current Net enthu-

siasts even more active online. (Windows Magazine,

October 1996)

This integration has big implications even when you are

not looking at Internet pages. Because IE is now effec-

tively the user interface, everything works the way it

does in a browser. (PC Magazine, September 9, 1997)

Conv i nci ng the cou rt that there were no plaus i ble ben-
efits from inte g rat ion wou ld app ear to have been an imp os-
s i ble task given these and ot her fact s. Given the imp oss i bil i ty
of the tas k, Professor Fi s her rej e cted the D. C. Ci r cu i t’s test
in his test i mony.

Foreclosure The D. C. Ci r cu i t’s de ci s ion in Ju ne 1998
gave the govern ment some time to refas h ion its ty i ng case
b efore the trial began in Octob er 1998. By cont rast, the
govern ment’s fore clos u re case se emed to die a slow deat h
d u ri ng the tria l, as ev idence ac c rued that Net s cap e’s brows-
i ng softwa re was widely di st ri bute d. Net s cap e’s own do cu-
ments showed that it had di st ri buted hu nd reds of mil l ion s

of copies of its brows i ng softwa re duri ng the period doj
cla i med the compa ny was fore closed from doi ng so. Then,
to o, surveys of how people actua l ly got their browsers
s howed that they had obta i ned Net s cape browsers from
t he very cha n nels that the govern ment sa id were closed of f.
A nd ot her do cu ments confirmed those surveys.

The final blow to the govern ment’s orig i nal claims ca me
from informat ion Net s cape prov ided to Gold man Sach s, the
i nvest ment bank that aol h i red to adv i se it on the ac qu i-
s i t ion of Net s cape and to cond uct the “d ue dil igenc e” inqu i ry
i nto Net s cap e’s va l ue. In Ja nua ry 1999, Professor Fi s her
i n s i sted that less than 1 per c ent of new computers were
s h ipped with Net s cap e’s brows i ng softwa re. Six mont h s
later, a summa ry of “key findi ngs” by aol a nd Gold ma n
Sach s, prepa red in the fall of 1998 and based on represen-
tat ions by Net s cap e, made it indi sputable that the corre ct
nu m b er was at least 22 per c ent. 

Essential Components of DOJ’s Case With its tying and
foreclosure claims destroyed, doj shifted ground. Profes-
sor Fisher—whom the government cited almost 900 times
in its proposed findings—based his conclusions on radi-
cally new tests for whether business behavior is procom-
petitive or anticompetitive.

Raising Rivals’ Costs P rofessor Fi s her cla i med that (a)
Mic rosoft made it more ex p en s ive for Net s cape to di st ri bute
its brows i ng softwa re, (b) such behav ior is an exa mple of the
bus i ness tact ic of “ra i s i ng riva l s’ cost s,” and (c) ra i s i ng riva l s’
costs is an ant icomp et i t ive pract ic e. Although the idea of
ra i s i ng riva l s’ costs has certa i n ly been gri st for te ch n ical art i-
cles in econom ics, its appl icat ion to ant i t rust cases is not
w idely ac c epte d. (Se e, for exa mple, the art icles by Wil l iam E.
Cohen and Edward A. Sny der and Thomas E. Kaup er liste d
u nder “Readi ngs” at the end of this art icle. )

H ere is the problem. Ant icomp et i t ive act ions can inc rease
riva l s’ costs in certain cases — but so can pro comp et i t ive
ones. Supp ose workers in both Compa ny A and Compa ny B
b elong to a union. Compa ny A con spi res with the union to
ma ke Compa ny B sign a more onerous cont ract than Com-
pa ny A’s cont ract. That ra i ses Compa ny B’s cost relat ive to
Compa ny A’s cost, wh ich enables Compa ny A to cha rge
h ig her pric es and reap hig her profit s. Con s u mers are worse
off because they are pay i ng more for the sa me pro d uct.

Now supp ose Compa ny A invests in an innovat ion that
ma kes its pro d uct bet ter than Compa ny B’s pro d uct. Com-
pa ny B may have to inc rease advert i s i ng to pers uade con-
s u mers to buy its now- i nferior pro d uct — a nd it will certa i n ly
have to sp end more on r&d to match or surpass Compa-
ny A’s innovat ion. Compa ny A ea rns more profits than it
wou ld have if it had not come up with the innovat ion. St il l,
con s u mers are bet ter off because they are get t i ng bet ter
pro d ucts from Compa ny A and, eventua l ly, will get them
from Compa ny B as wel l.

But such nua nc es ca n not be fou nd in Professor Fi s her’ s
test i mony. Inde e d, st ripped to essent ia l s, his ana lys i s
a mou nts to this fa l se sy l log i s m: 



• Anticompetitive practices can raise r ivals’ costs.

• Microsoft raised rivals’ costs.

• Therefore Microsoft engaged in anticompetitive prac-
tices.

To see why the sy l logism is fa l se, just replace “a nt i-
comp et i t ive” with “pro comp et i t ive.” Or con s ider doj’s sp e-
cific compla i nt, as out l i ned in the govern ment’s prop ose d
findi ngs.

doj a rg ued that computer ma nufactu rers were less like-
ly to pay Net s cape to di st ri bute its browser once Mic rosoft had
replaced its ie 2.0 co de with ie 3.0 and then with ie 4.0. For
a l t hough ie 2.0 was widely viewed as
i nferior to Net s cape Nav igator 2.0, ie
3.0 was at least equal to Nav igator 3.0,
a nd ie 4.0 was pla i n ly bet ter than Nav-
igator 4.0. Thus, once Mic rosoft was
di st ri but i ng bet ter Web- brows i ng
softwa re, Net s cape cou ld not readily
cha rge computer ma nufactu rers for
di st ri but i ng its brows i ng softwa re.
That ra i sed Net s cap e’s cost of di st ri-
but ion. But it is hard to see how
Mic rosoft’s act ion s, wh ich del ivered sup erior browsers to
con s u mers at lower pric es, were ant icomp et i t ive.

Predatory Product Design doj argued that integrating
new features would be anticompetitive if the company
doing the integrating “could have done it in a way that is
less restrictive.” That assertion differs from the D.C. Cir-
cuit’s test in two important ways. First, it requires courts
to weigh supposedly anticompetitive effects against tech-
nological benefits of product improvement—precisely the
exercise the D.C. Circuit recognized that courts are ill-
equipped to perform. Second, it implies that, in making
design decisions, c ompanies have an obligation to design
their products in ways that have the least adverse effect on
their competitors.

S uch a test has dread ful impl icat ion s. It prob ably wou ld
have proh i bi ted the softwa re inte g rat ion that res u l ted in
Wi ndows 95, or at least subj e cted it to a deta iled ant i t rust
i nqu i ry into its te ch nolog ical benefit s. After all, Mic rosoft’ s
ms-dos op erat i ng system was the leadi ng softwa re plat-
form in the late 1980s. And although Wi ndows sta rte d
out as a graph ical user interfac e, it had become a fu l l-
f le dged plat form by the time Wi ndows 3.0 was released in
1990. Mic rosoft’s inte g rat ion of the capabil i t ies of ms-
dos a nd Wi ndows into Wi ndows 95 wou ld have run afou l
of the govern ment’s ant icomp et i t iveness test because that
i nte g rat ion adversely af fe cted comp et i tors of both ms-
dos a nd Wi ndows 3.x.

More imp orta nt, the new test arbi t ra rily bra nd s
Mic rosoft’s behav ior as ant icomp et i t ive wh ile lab el i ng
e qu iva lent Net s cape behav ior as pro comp et i t ive. Con s id-
er the terms of comp et i t ive engagement in softwa re ma r-
kets in ea rly 1996. Net s cape has the dom i na nt brows i ng

softwa re. The compa ny thinks that it can comp ete with
Mic rosoft by inte g rat i ng into its brows i ng softwa re plat form
c ertain featu res — “appl icat ions prog ra m m i ng interfac es” —
t hat softwa re develop ers can use to wri te appl icat ions that
work with the Internet. For its pa rt, Mic rosoft has the
dom i na nt softwa re plat form for Intel- compat i ble com-
puters. It thinks that it can comp ete with Net s cape by inte-
g rat i ng into its plat form certain brows i ng capabil i t ies that
softwa re develop ers can use to wri te appl icat ions that
work with the Internet.

Both compa n ies, ac cor di ng to doj, are converg i ng on the
sa me pro d uct des ign—a softwa re plat form with inte g rate d
brows i ng fu nct iona l i ty. Yet doj claims that Net s cap e’s inte-

g rat ion of plat form featu res into its brows i ng softwa re is pro-
comp et i t ive, wh ile Mic rosoft’s inte g rat ion of brows i ng fea-
tures into its platform is anticompetitive.

Predatory Pricing The government’s May 1998 com-
plaint did not claim that Microsoft engaged in classic
“predatory pricing,” which case law has defined as selling
a product at less than the cost of producing it for the s ole
purpose (and likely effect) of driving a rival out of business
and allowing the surviving firm to raise prices to supra-
competitive levels. During the trial, however, predation (as
redefined by the government and its experts) became the
focus of the case. Professor Fisher testified that, in deter-
mining whether a price is below cost, the profit that the
firm gave up in competing with its r ival should be includ-
ed as a component of cost. Yet as Dean Schmalensee
explained, Professor Fisher’s rule means that it is anticom-
petitive for a firm to lower its price in response to fear of
competition—even if the reduced price is greater than its
cost of production and is therefore still profitable.

S upp ose Fi rm A cha rges $10 for a pro d uct it ma kes for
$7. Fi rm B comes along and plans to cha rge $9 for a simi-
lar pro d uct that it cou ld ma ke for $8.50. Professor Fi s her
wou ld proh i bit Fi rm A from loweri ng its price to $8, even
t hough the $8 price wou ld be well ab ove its cost of pro-
d uct ion and perfe ct ly ac c eptable under the tests for pre da-
t ion us ua l ly employed by the cou rt s. 

The govern ment suggests that if Mic rosoft had not
b e en comp et i ng with Net s cap e, Mic rosoft wou ld have
cha rged a hig her price for ie. That arg u ment cou ld prove a
very hard sell to a hig her cou rt. The Supreme Cou rt na r-
rowed the ci r cu m sta nc es in wh ich a pla i nt iff cou ld ma ke a
pre datory prici ng case pre ci sely because of its skept ici s m

DOJ’s argument implies that companies have an

obligation to design their products in ways that

have the least adverse effect on their competitors.



t hat the cou rts cou ld di st i nguish pre datory prici ng from
comp et i t ive prici ng. By cont rast, Professor Fi s her and doj
wou ld vast ly ex pa nd the ro om for firms to complain that
t heir comp et i tors are cha rg i ng too little.

S u m m a ry By the end of test i mony in Ju ne 1999, doj’ s
cha rges aga i n st Mic rosoft fit into three cate gories: ra i s i ng
riva l s’ cost s, pre datory pro d uct des ig n, and the Fi s her ver-
s ion of pre datory prici ng. These the ories have several things
in com mon. Fi rst, they have no grou ndi ng in ex i st i ng
a nt i t rust law and have not been widely ac c epted by econo-
m i sts as des c ri bi ng ant icomp et i t ive cond uct. Se cond, if these
t he ories were adopted by the cou rts as sta ndards for mea-

s u ri ng ant icomp et i t ive behav ior, cou rts cou ld se cond- g uess
firms on a wide ra nge of bus i ness de ci s ions related to di st ri-
but ion, pro d uct des ig n, and prici ng. Th i r d, these the ories
condemn ma ny bus i ness act ions that benefit con s u mers.

E VA LU ATION OF THE GOVERNMENT’S CASE

the old case — the one described in doj ’s may 19 9 8
compla i nt — a rg ued that Mic rosoft violated the ant i t rust
ru les aga i n st ty i ng and fore clos u re. It did not claim that
Mic rosoft engaged in pre dat ion or pre datory prici ng.
I nde e d, the words do not app ear in the text. The new case —
t he one des c ribed in the govern ment’s Septem b er 1999
prop osed findi ngs of fact—is just a pre dat ion case. The
words “pre dat ion” or “pre datory” app ear 229 times. The
t h ree elements of the case — ra i s i ng riva l s’ cost s, pre datory
pro d uct des ig n, and Fi s her’s vers ion of pre datory prici ng —
a re all dif ferent elements of Mic rosoft’s alle ged pre datory
st rate gy for driv i ng Net s cape out of bus i ness.

Where Are the Bodies? The biggest problem with doj’ s
new pre dat ion story is that key plot elements are miss i ng.
Like mu r der mysteries, pre dat ion stories us ua l ly have
corpses. Ac cor di ng to doj, Mic rosoft began to imple-
ment its st rate gy to dest roy Net s cape after a me et i ng with
Net s cape exe cut ives in Ju ne 1995. Yet almost four yea rs
later, aol b ought Net s cape for stock that was wort h
ab out $10 bil l ion by the time the deal was con s u m mate d.
To day, Net s cap e’s brows i ng softwa re is used by ab out 40
p er c ent of people who browse the Web. And if aol were
to sw i tch its subs c ri b ers to Net s cape brows i ng softwa re
( as ma ny observers ex p e ct it will when aol’s cu rrent con-
tact with Mic rosoft ex pi res), Net s cap e’s sha re of browser
users wou ld ri se to over 60 per c ent.

No one die d, but the govern ment conju red its ow n
p e cu l iar vers ion of a corpse. Its prop osed findi ngs say that
Net s cape is no longer a viable comp et i tor to Mic rosoft
b e cause less than 50 per c ent of con s u mers browse with
Nav igator. Nowhere do es the govern ment ex plain why 50
p er c ent — as opp osed to, say, 25 per c ent or 75 per c ent — i s
t he mag ic nu m b er. (The cou rt has adopted and elab orate d
doj’s claim in its findi ngs of fact, despi te the lack of ev idenc e.
The cou rt also se es aol’s ac qu i s i t ion of Net s cape for $10 bil-
l ion as ev idence of Net s cap e’s wea k ness, not as a source of
addi t ional fu ndi ng and ma rket i ng. )

The ot her alle ged vict i m — S u n’s Java—is also thriv-
i ng. The govern ment port rayed Net s cape as the key veh i-

cle for di st ri but i ng the Java Vi rtua l
Mach i ne (jvm), the softwa re that
lets computers run prog rams wri t-
ten in Java. But most op erat i ng sys-
tem s — i ncl udi ng those from IBM,
Apple, and Sun, as well as from
Mic rosoft — now have bu il t-in jvms.
I nde e d, before its ac qu i s i t ion by
aol, Net s cape had annou nced that
it wou ld no longer develop its ow n
jvm, because hig h- qua l i ty jvms

were readily ava ilable from ot her sou r c es for all of the
plat forms on wh ich Net s cape ra n. 

Under its allia nce with Sun, aol w ill now di st ri bute bot h
t he Nav igator browser and Sun jvm to its subs c ri b ers. Sun
a nd aol a l so are developi ng a new Internet browser wri t-
ten in Java. Ma ny indep endent softwa re develop ers are
us i ng Java to create powerful server- b ased appl icat ion s.
For exa mple, users of Oracle’s new datab ase prog ram use
Java to input data and to submit queries; the prog ram then
do es the heavy- d uty comput i ng on a server.

Java has not fu l ly lived up to Sun’s claim as the com i ng
of the “w ri te onc e, run any where” softwa re generat ion.
But it is certa i n ly ava ilable any where to anyone who wa nt s
to use it. And as computer power cont i nues to grow and
more computers are linked to the Internet at hig her sp e e d s,
Java’s te ch n ical liabil i t ies are likely to fade and its imp orta nc e
as a softwa re plat form is likely to grow. 

I nde e d, the govern ment app ea rs to have shelved cla i m s
t hat Java is dy i ng or even inju re d. The govern ment fo cuses
i n stead on the at tempted mu r der by Mic rosoft. doj ci tes
ema il and se cond ha nd quotes ab out Mic rosoft’s hop es for
c rus h i ng Java through its st rate gy of encou rag i ng Java
develop ers to use Wi ndows featu res.

S u n’s cont ractual claims aga i n st Mic rosoft — wh ich the
govern ment se ems to have swa l lowed whole — revolve
a rou nd how Java prog rams ru n n i ng on Wi ndows mach i nes
can use non- Java, plat form- sp e cific co de. Such prog ra m s,
by def i n i t ion, ca n not run “a ny where.” But iron ica l ly,
Mic rosoft’s jvm was able to run a hig her per c entage of
“pu re,” Sun- c ert ified Java appl icat ions than any ot her jvm—
i ncl udi ng Net s cap e’s and Sun’ s — ac cor di ng to tests by PC
Magaz i ne ( April 7, 1998, p. 150). Nei t her doj nor the di st rict
cou rt ac k nowle dges that fact.

The biggest problem with DOJ’s new predation story

is that key plot elements are missing. Like murder

mysteries, predation stories usually have corpses.



money from Wi ndows because so much appl icat ions soft-
wa re is wri t ten for the Wi ndows plat form — but they di s-
ag ree as to why. Mic rosoft says that Wi ndows is va l uable
b e cause it is a very good plat form and Mic rosoft has invest-
ed a great deal of ef fort in hel pi ng softwa re develop ers
w ri te appl icat ions for it. doj says that Mic rosoft can ma ke
exc ess ive profits on Wi ndows because the nu m b er of appl i-
cat ions wri t ten for Wi ndows creates a barrier to ent ry that
prevents ot her compa n ies from cha l leng i ng Wi ndows’
dom i na nce as a plat form.

Midd lewa re prog rams also ma ke natu ral plat form s. Mid-
d lewa re is softwa re that sta nds betwe en an op erat i ng sys-
tem and appl icat ion s. It uses the featu res and serv ic es prov ide d
by the op erat i ng system. However, it, to o, ex p oses apis that
prov ide featu res and serv ic es — for exa mple, file ma nage-
ment — t hat may be bet ter than those of fered by an op erat i ng
system or that an op erat i ng system do es not prov ide at all. 

Wi ndows is a class ic exa mple of midd lewa re that evolve d
to a platform and eventually to an operating system. Win-
dows began in 1985 as little more than a graph ical interfac e
for ms-dos, the Mic rosoft Disk Op erat i ng System. Suc-
c ess ive vers ions of Wi ndows added more featu res that appl i-
cations could use and, by version 3.1 in 1992, it was a wide-
ly used plat form. It cou ld not, however, run without dos. At
t he sa me time, ms-dos cont i nued to be a plat form in its ow n
rig h t; it cou ld run ma ny prog rams without Wi ndows. Wi t h
t he release of Wi ndows 95 in 1995, the evol ut ion from mid-
d lewa re to sta nda lone op erat i ng system was complete: Wi n-
dows no longer needed dos to run applications.

Net s cap e’s browser and Java’s pac kage of te ch nolog ies
serve as midd lewa re, enabl i ng appl icat ions softwa re to ru n
on more than one computer op erat i ng system.

I nde e d, the Web prov ides a natu ral plat form and,
p erhaps, the greatest cu rrent threat to Wi ndows.
S oftwa re develop ers are wri t i ng appl icat ions that
use apis prov ided by softwa re ru n n i ng on Web
servers. Consumers can use these applications with
any Web browser. As an article introduced at trial
noted, software developers are writing Web appli-
cations “in droves.”

Fig u re 1 shows the relat ion s h ips among ha r d-
wa re, op erat i ng system s, plat form s, midd lewa re,
a nd appl icat ion s. The plat form mo del on the left is
b ased on the ma rriage betwe en a sp e cific op erat i ng
system and type of ha r dwa re. The plat form mo del
on the right is based on midd lewa re that can sit on
top of ma ny dif ferent op erat i ng system and plat-
form com bi nat ion s.

Platform Competition Microsoft and doj agree
that, as a platform, Windows faced competition
from Netscape Navigator and Sun’s Java. Although
it is unclear from the record how serious Netscape
was about transforming Navigator into a widely
used platform, Netscape executives did brag that
Navigator was going to displace Windows as a plat-
form. Marc And re essen, Net s cap e’s co- fou nder,

The Case Is about Platforms Whether you read Microsoft’s
or the govern ment’s prop osed findi ngs of fact or the
court’s findings of fact you will discover that the nub of the
case involves software platforms—and, more specifically,
the race to develop the next great software platform. It
might therefore seem surprising that doj and the court
ignored the state of competition among software plat-
forms. The explanation is simple, although disquieting.

A Short Course on Platforms, Operating Systems, and

Middleware A software platform is software that makes it
easier for software designers to develop and run software
applications. Platforms provide standard modules of code
t hat softwa re develop ers can reuse, rat her than wri te
themselves, and that make applications run faster and
more reliably.

A computer operat i ng system is a natu ral softwa re plat form
because the core task of an operating system is to tell hard-
ware what to do—for example, how to store and retrieve
information f rom the computer memory, h ow to display
characters on a monitor, and how to use a modem to con-
ne ct to the Internet. By ex p os i ng appl icat ions prog ra m-
m i ng interfac es (apis), op erat i ng systems prov ide these
sa me serv ic es to softwa re appl icat ion s. Of cou rse, there is no
reason the apis provided to software developers should be
restricted to hardware control. The more services and fea-
tu res an op erat i ng system of fers to softwa re develop ers,
the more attractive they will find the system.

Wi ndows 98 is an op erat i ng system for Intel- compat i-
ble personal computers. It is a very popu lar softwa re plat-
form: tens of thousa nds of appl icat ions use Wi ndows apis.
Both Mic rosoft and doj ag ree that Mic rosoft ma kes a lot of

Fig u re 1
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said that browsers would reduce Windows to an unimpor-
tant collection of “slightly buggy” device drivers. And
Netscape did try to persuade software developers to write
applications that used the apis in Navigator. For example,
Netscape held a developer conference in 1996 attended by
more than 3,000 independent software developers. Those
developers were interested in learning how to use Java
a nd Net s cap e’s proprieta ry prog ra m m i ng la ng uage,
Java Sc ript, to wri te Wi ndows- i ndep endent softwa re.
Microsoft took that threat seriously.

Sun promotes Java as a “w ri te onc e, run any where”
sol ut ion for softwa re develop ers. If suc c essfu l, Java itsel f
cou ld serve as a plat form, and softwa re develop ers wou ld
be less rel ia nt on an op erat i ng system for featu res and ser-
v ic es. Mic rosoft also to ok that threat serious ly.

The comp et i t ion among Mic rosoft, Net s cap e, and Sun
b e gan duri ng a tra n s i t ion that people in the computer
i nd ust ry call an “i nfle ct ion poi nt,” historians of science ca l l
a “di s cont i nu i ty,” and econom i sts call a “p eriod of creat ive
dest ruct ion.” The tra n s i t ion dates from the ta ke off of the
I nternet, sta rt i ng arou nd 1994. The Internet had ex i sted in
some form since the ea rly 1970s, but it sta rted grow i ng
rapid ly in the mid-1990s as a result of innovat ions in com-
mu n icat ion proto cols and la ng uages for com mu n icat i ng,
re d uct ions in tele com mu n icat ions cost s, and re d uct ion s
in comput i ng cost s. Mic rosoft, Net s cap e, and Sun all wa nt-
ed to develop the plat form that softwa re develop ers wou ld
use when wri t i ng appl icat ions for the Internet.

Mic rosoft and doj ag ree that Mic rosoft wa nted Wi n-
dows to remain the plat form of choice and that it was com-
p et i ng with Net s cape and Sun, wh ich were promot i ng Nav-
igator and Java, resp e ct ively, as plat form s. But the ag re ement
ends there. Mic rosoft claims that it comp eted to retain its
leaders h ip pos i t ion in ways that served the interests of con-
s u mers. doj a rg ues that Mic rosoft’s behav ior wou ld, in

t he long ru n, have ha rmed con s u mers — a nd thus wou ld
have violated ant i t rust laws.

The Market for Operating Systems In light of the gov-
ernment’s approach, one might have expected its experts
to analyze (a) whether Microsoft had monopoly power in
t he ma rket for softwa re plat forms and (b) whet her
Microsoft had used predatory tactics to maintain that
monopoly power. But the government did not do that. As
the first 100-plus pages of its proposed findings make
clear, the government focused on the alleged market for
“operating systems for Intel-compatible personal comput-
ers.” That market does not include Netscape, Sun, or the
many other companies that are trying to develop the next
ubiquitous platform.

The quest ion of whet her Mic rosoft has monop oly
p ower in the ma rket for op erat i ng systems for Intel- com-
pat i ble personal computers might well be releva nt to some
a nt i t rust cases, but not to the case the govern ment actua l-
ly broug h t. Fig u re 2 il l ust rates the problem. The arena of
competition involves Microsoft, Netscape, Sun, and others
st riv i ng to become the plat form of choice for the Internet
a nd try i ng to get the at tent ion of softwa re develop ers.
Rat her than fo cus on that arena, the govern ment defined a
ma rket that treats Wi ndows solely as an op erat i ng system
for Intel- compat i ble personal computers and ig nores Wi n-
dows as a plat form for appl icat ions develop ers.

The govern ment’s de ci s ion to fo cus on op erat i ng sys-
tems se ems il log ical for at least two reason s. Fi rst, its pro-
p osed findi ngs arg ue that Mic rosoft’s monop oly power
from Wi ndows stems from Wi ndows’ suc c ess as a soft-
wa re plat form — from the “appl icat ions barrier to ent ry.” So
t he govern ment, in ef fe ct, had cla i med that the releva nt
ma rket is op erat i ng systems but that the source of
Mic rosoft’s monop oly power lies in Wi ndows’ role as a

Fig u re 2
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softwa re plat form. Se cond, the govern ment arg ued that
Net s cape Nav igator and Sun Java comp eted with Mic rosoft
Wi ndows, but then its prop osed findi ngs assert that Nav i-
gator and Java were in dif ferent ma rkets than Wi ndows.

One can on ly sp e cu late why the govern ment fo cused on
t he wrong ma rket. When it filed its compla i nt in May 1998,
doj alleged that Microsoft had tied ie to Windows. To sus-
tain that ty i ng arg u ment, doj had to claim that brows i ng soft-
ware and operating systems were separate markets. Defin-
ing a platform market that included
Net s cape Nav igator and Mic rosoft
Wi ndows wou ld have kil led the gov-
ern ment’s ant i t rust ty i ng cla i m s. That
is because both compa n ies were try-
i ng to pro d uce the sa me sing le pro d-
uct—a plat form with brows i ng capa-
bil i ty. The govern ment’s pre datory
prici ng claim also wou ld have fa l len.
I n stead of try i ng to show that
Mic rosoft had priced its brows i ng
softwa re below cost, the govern ment wou ld have had to
s how that Mic rosoft priced Wi ndows (incl udi ng the brows-
ing feature) below cost.

Note, to o, that a fo cus on the plat form ma rket wou ld
have comp el led doj to eva l uate the imp orta nce of the va r-
ious plat form threats that Dean Sch ma len see des c ribed in
his test i mony. Ei t her the govern ment did not understa nd the
di st i nct ion betwe en op erat i ng systems and plat forms when
it filed its case or it ga m bled that the cou rt wou ld not be
t roubled by the incon s i stent ma rket defin i t ion — t hus ma k-
i ng it plaus i ble to assert a ty i ng claim as well as a pre dato-
ry prici ng cla i m.

In its prop osed findi ngs, the govern ment tried to defend
its incon s i stent ma rket defin i t ion. It sa id that Net s cape and
Java were not in the sa me ma rket as Wi ndows because
Wi ndows cou ld talk to the ha r dwa re as well as talk to appl i-
cat ion s, wh ile Net s cape and Java cou ld talk to appl icat ion s
but not to ha r dwa re. If that were true, when Mic rosoft
thinks ab out set t i ng pric es and addi ng featu res to Wi n-
dows it wou ld worry more ab out little- used op erat i ng sys-
tems for Intel- compat i ble computers (such as dr dos)
t han ab out the bu rge on i ng midd lewa re threats at the cen-
ter of the case. But, as the govern ment readily conc e de d,
Mic rosoft clea rly do es not do that. And, by the govern-
ment’s log ic, because Wi ndows, Nav igator, and Java are in
sepa rate ma rket s, doj wou ld have let Mic rosoft bu y
Net s cap e’s Nav igator or Sun’s Java. That is unlikely.

It is not hard to see the flaw in the govern ment’s defen se
of its ma rket def i n i t ion. doj sa id that Wi ndows was a
monop oly because ot her plat forms cou ld not get softwa re
develop ers to wri te enough appl icat ions for them. But it also
sa id that once you removed that “appl icat ions barrier,”
ma ny firms cou ld wri te op erat i ng systems that talk to the
ha r dwa re. If that were true, the on ly thing prote ct i ng Wi n-
dows as an op erat i ng system wou ld be its suc c ess in com-
p et i ng with ot her plat forms for the at tent ion of softwa re
develop ers. It fol lows that the cri t ical comp et i t ive arena, in

wh ich comp et i t ion in op erat i ng systems is determ i ne d,
i nvolves prov idi ng softwa re plat forms for appl icat ion s
develop ers and con s u mers.

A l t hough ana log ies never work exact ly, it may help to
con s ider a hyp ot het ical ma rket for cd players, dvd play-
ers, and ampl ifiers. Supp ose you have a patent on the cd
player and de cide to pro d uce an inte g rated cd player- a mpl i-
fier. (It is not that hard to pro d uce ampl ifiers, and there are
several firms that ma ke them for people who wa nt to add

dif ferent comp onent s.) Con s u mers flock to your inte g rat-
ed pro d uct. Now some one gets a patent on the dvd play-
er, wh ich people can use with your player- a mpl ifier or with
a ny of the sta nda lone ampl ifiers ava ilable from ot her firm s.
You are faced with two threat s. If dvds become popu la r,
re cord compa n ies may release more albums on dvds and
fewer on cds. That wou ld ma ke your cd fra nch i se less
va l uable. And people might de cide to buy dvd players and
a mpl ifiers instead of your inte g rated pro d uct.

That may se em like comp et i t ion to you, but — ac cor d-
i ng to doj’s log ic —dvd players do not actua l ly comp ete
with your pro d uct because they do not have an inte g rate d
a mpl ifier — t hey do not talk to the sp ea kers.

THE COURT’S FINDINGS OF FA C T

by offering the court novel legal theories, doj tried
to save its ty i ng and fore clos u re claims in the face of fact s
t hat app ea red overwhel m i ng. That ef fort was unne c essa ry.
The judge se em i ng ly “solve d” the problem of the D. C. Ci r-
cu i t’s ea rl ier de ci s ion on ty i ng by findi ng that there were no
plaus i ble benefits of inte g rat i ng brows i ng fu nct iona l i ty
i nto the op erat i ng system that cou ld not have been ach ieve d
by Mic rosoft’s des ig n i ng a dif ferent pro d uct. And he res cue d
doj’s fore clos u re case by rej e ct i ng survey- b ased ev idenc e
s ub m i t ted by Mic rosoft and di s re ga r di ng ot her ev idence con-
c ern i ng Net s cap e’s abil i ty to di st ri bute its brows i ng softwa re.

Tying The contemporaneous media reviews of ie laud-
ing its integration into Windows would seem enough to
satisfy the D.C. Circuit’s desire for evidence of “plausible”
benefits. Yet the court does not mention those benefits.
Nor does the court mention the evidence—most of which
the government did not challenge—that the presence of
software code that is within the court’s apparent definition
of “ie” supports an improved “Help” system for Windows
itself and provides other benefits to Windows users. The
court gives no weight to the benefits reaped by third-party

The judge rescued DOJ’s foreclosure case by reject-

ing and disregarding evidence concerning Netscape’s

ability to distribute its browsing soft w a r e .



software developers—including competitors of Microsoft
such as IBM/Lotus—that use the Internet components
that are integrated into Windows. At the same time, the
court imputes improper motives to the statements of
Microsoft executives, w ho th emselves appear to be seek-
ing real benefits from integration: “We should dedicate a
cross group team to come up with ways to leverage Win-
dows technically more…. We should think about an inte-
grated solution—that is our strength…. We have to be
competitive with features, but we need something more—
Windows integration.”

The most st rik i ng ev idence of plaus i ble benefits from
i nte g rat ion is that all ot her com mer cia l ly sig n ifica nt op er-
at i ng systems incl ude a browser and tout the addi t iona l
I nternet featu res incl uded with each new vers ion. Ma rket-
i ng for Apple’s latest release —os 9— fo cuses pre dom i-
na nt ly on Internet featu res, incl udi ng its en ha nced abil i ty
to sea r ch the Internet in the sa me way it sea r ches the user’ s
lo cal hard di s k.

The di st rict cou rt ac c epted on ly the facts that supp ort
t he D. C. Ci r cu i t’s “ruse” exc ept ion. But the cou rt ig nored the
D. C. Ci r cu i t’s ad mon i t ion aga i n st cou rts int rudi ng into
pro d uct des ig n. Instead, the di st rict cou rt incl uded long,
te ch n ical di s cuss ions of trade of fs in speed and memory
usage for dif ferent ways of orga n iz i ng co de into files.

I nde e d, the cou rt of fers concl us ions best cha racterize d
as surm i ses:

To the extent that browsing-specific routines have been

commingled with operating system routines to a greater

degree than is necessary to provide consumer benefit ,

M i c r o s o ft has unjustifiably jeopardized the stability and

security of the operating system. Specific a l l y, it has

increased the likelihood that a browser crash will cause

the entire system to crash and made it easier for mali-

cious viruses that penetrate the system via Internet

Explorer to infect non-browsing parts of the system.

The trial re cord contains no empi rical supp ort for this
di s cuss ion of softwa re des ig n, and there were no data pre-
sented by the govern ment ab out the fre quency or severi ty
of cras hes. And if the cou rt’s claim ab out the inte g rat ion of
Wi ndows and ie is true, the sa me claim must hold for the
new featu res that Apple has added to os 9. Apple do es not
se em to bel ieve that the costs of inte g rat ion outweig hed the
b enefit, nor do the ot her op erat i ng system vendors who
advert i se “i nte g rate d” or “bu il t- i n” brows i ng softwa re.

Foreclosure The cou rt’s approach to the fore clos u re
ev idence is se en best in its ana lysis of whet her Net s cap e
was fore closed from di st ri but i ng Nav igator throug h
oems. The cou rt rel ied ent i rely on Professor Fi s her’s tes-
t i mony that Nav igator was present on on ly a tiny fract ion
of oem mach i nes. The cou rt’s findi ng will come as qu i te
a surpri se to the mil l ions of con s u mers who in the last
few yea rs have bought mach i nes with Nav igator prei n-
sta l le d. The assert ion of fore clos u re is likew i se dif f icu l t
to squa re with the ad m i ss ion at trial of Net s cap e’s ceo
Jim Ba rk s da le, who conc e ded that Net s cape had adde d

approx i mately 45 mil l ion users
wh ile Net s cape was alle ge d ly fore-
closed from di st ri but ion. (See also
t he ea rl ier di s cuss ion of the “key
f i ndi ngs” of Gold man Sach s’s due
dil igence inqu i ry for aol. )

Novel Legal Theories It remains pos-
s i ble that the di st rict cou rt wil l
embrace some or all of doj’s radical
economic and legal theories when

the court makes its conclusions of law. The court’s find-
ings of fact suggest otherwise, however. Professor Fisher
relied on an integration test of his own making that was
based on balancing the procompetitive and anticompeti-
tive effects of integration. The court may not rely on that
test. It may think it has met the D.C. Circuit’s test for sec-
ond-guessing tying by asserting that any plausible benefits
from Wi ndows’ inte g rated browser cou ld have been
achieved with a separable browser.

A nd the cou rt may not have to ta ke up doj’s ra i s i ng-
riva l s’ - cost alternat ive to a claim of fore clos u re. The cou rt
di s re ga r ded much if not all of the ev idence that vexed doj.

At this poi nt, it is also unclear whet her the cou rt wil l
ta ke up doj’s inv i tat ion to find pre datory prici ng. Like
doj in its compla i nt — a nd unlike doj in its prop osed find-
i ngs of fact — t he cou rt in its findi ngs never says “pre dat ion.”
The cou rt reaches some findi ngs suggest ive of pre dat ion,
but the fact that it do es not reach ma ny of the findi ngs
ne c essa ry to me et the case- law pre c e dents leads me to
b el ieve that the cou rt will not reach an ex pl icit findi ng of
pre datory prici ng.

C O N C LU S I O N

at its heart, doj’s case against microsoft and the
cou rt’s findi ngs of fact are based on an art ificial world that
cou ld ex i st on ly within the four walls of a cou rt ro om. It is
a world in wh ich:

• Downloading software is beyond the ken of the average
user, even though tens of millions of consumers have
downloaded Netscape Navigator and Microsoft’s ie.

• I nte g rat i ng a browser into the op erat i ng system is bad for
con s u mers, even though the ma kers of almost every op er-
at i ng system have thought and acted ot herw i se since 1994.

DOJ’s case against Microsoft and the court’s fin d i n g s

of fact are based on an artificial world that could

exist only within the four walls of a courtroom.



The debut of Internet Explorer and its rapid improve-

ment gave Netscape an incentive to improve

Netscape’s quality at a competitive rate. The inclusion

of Internet Explorer with Windows at no separate

charge increased general familiarity with the Internet

and reduced the cost to the public of gaining access-

es to it, at least in part because it compelled Netscape

to stop charging for Navigator. These actions thus

contributed to improving the quality of Web browsing

s o ftware, lowering its cost, and increasing its avail-

a b i l i t y, thereby benefiting consumers.

None of the govern ment’s amorphous claims of con-
s u mer ha rm comes close to outweig h i ng the ta ng i ble ben-
efits thus ac k nowle dged by the cou rt. And the rema i n i ng
four pa rag raphs of the cou rt’s findi ngs fa il to fill the void left
by the govern ment’s cla i m s. The cou rt instead falls back on
vag ue assert ions to the ef fe ct that the world wou ld be a
b et ter place if on ly Mic rosoft comp eted less vigorous ly.

• Apple is not a viable software platform because a mere
12,000 applications have been written for it.

• Microsoft’s Windows is said to compete with niche
operating systems for Intel-compatible computers, such as
DR-dos, but not with innovative platforms, such as Sun’s
Java, the Web, or the out-of-left-field threats to Windows’
dominance that seem to appear every other day.

• Distribution of software titles on the Windows desktop
is essential, even though most software titles are distrib-
uted through other channels.

A nd even this world made up by the prose cutors is rife
with cont radict ion s. Ac cor di ng to the govern ment and the
cou rt, Mic rosoft possesses durable monop oly power that
is prote cted by an imp enet rable appl icat ions barrier to
ent ry—a barrier so impre g nable that nei t her Li nux nor
Apple nor any ent ra nt cou ld put a chink in it. Yet Mic rosoft
pu rp orte d ly sp ent hu nd reds of mil l ions of dol la rs and
fo cused its ma nagement ef forts on dest roy i ng Net s cap e’ s
browser bus i ness and Sun’s Java bus i ness because Mic rosoft
was afra id that softwa re develop ers wou ld flock to
Net s cap e’s and Sun’s pro d ucts in droves.

Or con s ider this exa mple. aol now owns Net s cap e.
A b out a year from now aol cou ld sw i tch all of its sub-
s c ri b ers to Net s cap e, thus re d uci ng Internet Explorer’ s
s ha re of browser usage to less than 40 per c ent. Yet the
govern ment di s m i sses aol as a potent ial comp et i tor to
Mic rosoft. It is as if the on ly cha l lenge to Mic rosoft that
ever cou ld have suc c e e ded was the cha l lenge mou nted by
Net s cap e, on its ow n, betwe en 1995 and 1998, in spi te of
t he fact that Net s cape never ex p osed the comprehen-
s ive libra ry of apis ne e ded to become a major softwa re
plat form.

There is a simple ex pla nat ion for ma ny of the facts in
this art if icial world, as well as the facts in the real world.
Mic rosoft had the leadi ng plat form in the pre- I nternet
world. It wa nted to have the leadi ng plat form in the
I nternet world. To comp ete, it invested heav ily in
re des ig n i ng Wi ndows to ma ke it an at t ract ive Web-
c ent ric plat form. And Mic rosoft invested heav ily in di s-
t ri but i ng its ie te ch nolog ies so that they wou ld become
t he sta ndard for the Internet.

Mic rosoft comp eted aga i n st Net s cape and Sun in this
rac e. Net s cape was the dom i na nt browser for a wh ile,
a nd both Net s cape and Sun had annou nced their ambi-
t ions to di splace Wi ndows. If Mic rosoft had not investe d
in developi ng and di st ri but i ng Internet Explorer, it is like-
ly that Net s cape wou ld have cont rol led the key Internet
sta ndards—all of wh ich are now op en, cont rol led by nei-
t her Mic rosoft nor Net s cap e. Net s cap e’s victory wou ld
have been bad for Mic rosoft. And it wou ld have been bad
for con s u mers.

Con s u mers, however, ma ke on ly token app ea ra nc es in
ei t her doj’s or the cou rt’s rendi t ion of event s. After 407 pa ra-
g raph s, the cou rt ac k nowle dges that
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