
The department of justice (doj) has asked
the entire District of Columbia Circuit Court
of App eals to rehear and overru le the two- to-
one decision in American Trucking Associations
v. U. S. Env i ron mental Protect ion Agency (ata) ,

which threw out two new epa national ambient air quality
sta nda r d s. More than 250 env i ron mental groups had urge d
doj to appeal the decision, and Carol Browner, epa admin-
i st rator, reacted to the app eal by say i ng: “I’m pleased that …
Just ice will forma l ly app eal one of the most biza rre and
extreme decisions ever rendered in the annals of environ-
mental jurisprudence.”

B row ner’s la ng uage is ext ra or di na ry, given the us ua l-
ly gente el tone of di s cou rse surrou ndi ng the judicial rev iew
of ad m i n i st rat ive de ci s ion s. On ly high sta kes trigger such
v i tup erat ion, and the sta kes in ata a re indeed wort hy.
They are: Who le g i s lates, Cong ress or agencies? Will the
cou rts force Cong ress to face resp on s i bil i t ies it se ems deter-
m i ned to duc k ?

THE ATA D E C I S I O N

the clean air act charges epa with establi shing
sta ndards for sele cted pol l uta nt s, incl udi ng ozone and pa r-
t icu late mat ter. Sta ndards are to be set at a level “to prote ct
t he publ ic health with an ade quate ma rgin of safety.” Bot h
ozone and pa rt icu late mat ter are re ga r ded as “nont h res h-
old pol l uta nt s,” wh ich means that there is no level below
wh ich ex p os u re is gua ra nteed to cause no ha rm — less ex p o-
s u re is always hea l t h ier. 

So how shou ld epa de cide where to stop in its ef fort to
ma ke us ever safer? Cong ress did not say, because it fa ile d
to define the crucial term s. “P rote ct the publ ic hea l t h” cou ld
be interpreted as re qu i ri ng anyt h i ng from “zero incidenc e
of any ef fe ct s” to “no catast rophes.” And when can a “ma r-
gin of safety” be ca l led “ade quate”? 

In epa’s view, such vag ueness means that Cong ress del-
e gated to the agency the power to set sta ndards at any level

it cho oses, right down to zero. The D. C. Ci r cuit pa nel ru le d
t hat such an op en- ended ma ndate wou ld be an uncon st i-
tut ional dele gat ion of le g i s lat ive power. Therefore, it st ruc k
down the epa sta ndards and rema nded the case to epa.
The agency itself is to define the limits of its pu rsuit of the
i mp oss i ble goal of perfe ct safety and then show the cou rt
t hat those limits are within reason.

THE NONDELEGATION DOCTRINE

the court’s reliance on the do ctrine that congres s
ca n not dele gate le g i s lat ive power was a con s iderable surpri se
to the le gal com mu n i ty.

A l t hough the pri nciple of nondele gat ion was first art ic-
u lated in 1892, the Supreme Cou rt has used it on ly in 1935,
when the Cou rt inva l idated two New Deal statutes as
u ncon st i tut ional dele gat ions of Cong ress’s le g i s lat ive power.
( As law professor Cass Sunstein sa id, “The nondele gat ion
do ct ri ne had on ly one good yea r.” )

Cou rts since then have reta i ned the shell of the pri n-
ciple but dra i ned it of content. In the ory, Cong ress can del-
e gate to an agency on ly if the dele gat ion is con st ra i ned by
an intel l ig i ble pri nciple that guides the agency. In pract ic e,
cou rts have upheld dele gat ions of epic scope and given
approval to such sta ndards as “publ ic conven ienc e, inter-
est, and ne c ess i ty”; “fair and equ i table” pric es; “just and rea-
sonable” rates; “exc ess ive” prof i t s; and “comp el l i ng pub-
l ic interest.” 

Most ad m i n i st rat ive law yers have ass u med that the
nondele gat ion do ct ri ne was on life supp ort and that the pl ug
wou ld eventua l ly be pu l le d. On ref le ct ion, thoug h, the
res us ci tat ion of nondele gat ion as a pri nciple for cont rol l i ng
ra mpa nt re g u latory agencies ma kes sen se because of event s
in 1984 and sinc e.

ENTER C H E V R O N

settled legal do ctrine until 19 84 to ok the inter-
pretation of statutes as a job for the courts. Agencies’ opin-
ions ab out the laws they ad m i n i stered were ent i t led to heavy
weight, but in the end the reviewing court bore the respon-
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sibility of dissecting the mysterious beast called “congres-
sional intent” and reaching a conclusion on “the law.”

The Supreme Cou rt up ended that relat ion s h ip with its
1984 de ci s ion in Chev ron U. S. A., Inc. v. Natu ral Reso u r ces
Defen se Co u ncil, Inc., wh ich inst i tuted a new system ca l led “t he
Chev ron two- step”: The rev iew i ng cou rt de cides, first,
whet her Cong ress had an intent on the pre ci se poi nt at
i ss ue. If it did, that interpretat ion govern s, and an agency’ s
cont radictory view will be put as ide. If cong ress ional intent
is ambig uous, however, the agency’s interpretat ion sta nd s;
t he cou rt ca n not overtu rn it. 

Chev ron was a big case. In 15 yea rs, it has been ci ted by
t he Supreme Cou rt in 120 cases and by app el late cou rts in
2,610 cases.

Chev ron was also a mista ke. It appl ies a le gal mo del of the
ad m i n i st rat ive pro c ess ca l led “t he tra n s m i ss ion belt the o-
ry.” It se es agencies as neut ral ex p erts ca rry i ng out the

w i s hes of le g i s lators who bear a st rong resem bla nce to pla-
ton ic gua r dia n s. 

But everyone out s ide the le gal profess ion who ponders
govern ment re gards the tra n s m i ss ion belt the ory as so
p o or a representat ion of rea l i ty as to be a joke. Agencies
a re not tra n s m i ss ion bel t s, they are bat t le g rou nds for rent-
se ek i ng interests and ide olog ical com b at. And Cong ress is
far from platon ic. Apply i ng Chev ron in the messy real world
has had a nu m b er of unfortu nate ef fe ct s. 

Chev ron g reat ly dil uted the cou rt s’ imp orta nt role as
enfor c ers of the pol i t ical bargains reached in Cong ress.
Gra nte d, interpret i ng le g i s lat ive history and intent is often
more div i nat ion than law. But good judges understood the
i mp orta nce of their role and developed a sen se of the com-
prom i ses that had gone into le g i s lat ion to en s u re that the
w i s hes of the pol i t ical players were honore d. 

The “b enzene” case (I nd ust rial Un ion Depa rt ment v. Amer-
ican Pet roleum Inst i tute), de cided by the Supreme Cou rt fou r
yea rs before Chev ron, exempl ifies the role of the cou rts as
enfor c ers of cong ress ional intent. The Occupat ional Safe-
ty and Health Ad m i n i st rat ion asserted a claim exact ly like
epa’s claim in ata— t hat the statute gave it aut hori ty to
set the level of ex p os u re any where it chose, re ga r d less of ri s k
or benefit. The Supreme Cou rt sa id “no,” Cong ress cou ld not
have intended to dele gate such swe epi ng econom ic power
to an agency.  The Cou rt interpreted the law as re qu i ri ng the
ex i stence of a “s ig n ifica nt ri s k” before osha cou ld act. 

Be cause of Chev ron, the opt ion of reasonably inter-
pret i ng the law was not op en to the D. C. Ci r cuit in ata.

H ence the rema nd, with the inst ruct ion that the agency
i t self reasonably interpret the law. To give that inst ruct ion
for c e, the cou rt seized on the nondele gat ion do ct ri ne as
its cl ub. It wou ld be fol ly to bel ieve that Cong ress intend-
ed the ph rase “prote ct the publ ic hea l t h” in the Clean Air
Act to allow epa to de cide that the incidence of every
type of ef fe ct must be re d uced to zero, whatever the
i mpact on the U. S. economy and so ciety. But nei t her
s hou ld we ex p e ct epa to def i ne its power as anyt h i ng
less than that, absent compu l s ion.

The Chev ron do ct ri ne also encou rages sloppy le g i s lat ive
habi t s, esp e cia l ly in the env i ron mental field. The iron tri-
a ng le of agency, cong ress ional staf f, and env i ron menta l
i nterest groups has a st rong interest in ma k i ng op en-
ended and vag ue fe el- good laws.  The ef fe ct of such laws
is to mute the opp os i t ion that might coa lesce if the pub-
l ic knew the true costs of mon i tori ng and enfor ci ng the

laws. And, because the laws a re
op en- ended and vag ue, agencies are
able to imp ose those costs on the
publ ic. Since con servat ives have
lea rned to their sorrow that opp os-
i ng vag ue, fe el- good laws is a los i ng
ga me, such le g i s lat ion sa ils throug h
Cong ress.

By for ci ng epa to develop sta n-
dards if Cong ress do es not, ata w il l
encou rage cong ress ional rev iew of

epa’s act ion s. Perhaps Cong ress will be forced to con-
front — a nd answer — t hese quest ion s: Is this what you
mea nt? If not, what did you mean? Perhaps Cong ress ca n
even be pers uaded to add ress limits when it first passes le g-
i s lat ion, though this hope may be utopia n.

BEYOND C H E V R O N?

at first blush, the fero cious environmentali st 
a nd epa react ion to ata, wh ich actua l ly tells the agency
on ly to “go back and find a limit on your power,” se em s
serious ly out of prop ort ion. Not h i ng in the case prevent s
epa from prote ct i ng the publ ic aga i n st health risks when
it finds real ones. 

But the real iss ue is the di st ri but ion of power in the
re g u latory state, and epa a nd its minions are determ i ned not
to retu rn power to Cong ress. Hence the ca mpa ign of vil i-
ficat ion, wh ich is des ig ned to pa n ic the D. C. Ci r cuit en banc
i nto summa rily revers i ng the pa nel’s de ci s ion without
t h i n k i ng through the need for the cou rts to add ress the
cha nges wrought by Chev ron.

If ata go es up to the Supreme Cou rt, the Cou rt mig h t
well ag ree with the D. C. Ci r cuit pa nel. When the Supreme
Cou rt interpreted the osha statute in the benzene case, it
note d: “If the Govern ment were corre ct in arg u i ng [that the
law do es not re qu i re] that the risk from a tox ic substa nc e
be qua nt ified suf ficient ly to enable the Se c reta ry to cha r-
acterize it as sig n if ica nt in an understa ndable way, the
statute wou ld ma ke such a ‘swe epi ng dele gat ion of le g i s la-
t ive power’ that it might be uncon st i tut iona l.” j

The real issue is the distribution of power in 

the regulatory state, and EPA and its minions are

determined not to return power to Congress.


