
In recent years, state attorneys general (AGs)
have begun to act more and more like plaintiffs’
lawyers who aggressively assert novel claims in
litigation. That trend was most dramatically
illustrated by the AGs’ lawsuits against the tobac-
co industry in the 1990s. By filing those suits,
which lacked any support in prior law, the AGs
invaded areas of regulatory and tax policy that
are properly the responsibility of state legisla-
tures. Although the AGs probably did not expect
to prevail in court, they filed with the aim of forc-
ing the defendants to settle—which they did. The
primary effects of the settlement have been high-
er prices for cigarettes and the transfer of enor-
mous sums of money, raised through the higher
prices, to state governments and the private
attorneys they hired. Perversely, the settlement
also protected the market shares and profit mar-
gins of the major tobacco companies and further
confounded the public as to the proper role of
government in American life.

Unfortunately, the AGs’ “success” in the

tobacco cases has inspired state and local gov-
ernments to file similar lawsuits against firearms
manufacturers, lead paint manufacturers, and
health maintenance organizations. While those
suits have not yet resulted in any significant vic-
tories for the plaintiff governments, much of the
litigation is still pending. More important, we
can expect to see more “son-of-tobacco” govern-
ment lawsuits. The states have an enormous
incentive to bring such big, flashy lawsuits
against unpopular industries.

This paper argues that the AGs’ new litigation
strategy amounts to a form of “government law-
suit abuse” that not only breaches the separation
of powers in state government but saddles the
public with additional tax and regulatory bur-
dens that are both unwanted and unwise. 

The paper also sketches several legal reforms
that would redefine the office of state attorney
general, returning it to the important (but much
less headline-grabbing) work that occupied the
holders of that office until very recently.
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Introduction

Some aspects of the American legal sys-
tem are now so absurd that they are beyond
parody. If that assessment sounds too
extreme, consider this: On Sunday, January
20, 2002, the Fox Network’s animated pro-
gram The Simpsons featured an episode in
which Marge Simpson filed a class-action
suit against the sugar industry (referred to as
“Big Sugar”) on behalf of the obese citizens of
Springfield, her family’s hometown. 

On the following Tuesday, the ABC News
website posted a story titled, “You’re Fat, Who
Can You Sue?” In it, “nutrition activists” and
their academic fellow travelers complain
about a wide range of things, including the
amount of money spent by the food industry
on advertising. (“‘It’s not fair,’ [one activist]
said. ‘People are confronted with food in every
possible way to eat more. The function of the
food industry is to get people to eat more, not
less.’”) The story notes, “Some say the food
industry—particularly fast food, vending
machine and processed food companies—
should be held accountable for playing a role
in the declining health of the nation.” But, of
course, “Most public health experts . . . are
mindful that after years of going after Big
Tobacco, anti-smoking forces only achieved
success when plaintiffs and lawyers stepped
in.” The hope is expressed that while to date
no such litigation has been commenced, “it is
reasonable to think that someday, it may
come to that.”1

How on earth did it come to this—that
“serious” discussions of the future of
American law are as outlandish as the plot of
a satirical cartoon program? How can we
account for the widely held view that virtual-
ly any social concern should ultimately be
treated as a legal issue and decided in a court
of law?

State attorneys general (AGs) bear a great
deal of responsibility for our present predica-
ment, particularly because of their conduct
of the states’ litigation crusade against the
tobacco industry from 1994 to 1998. The

AGs’ tobacco litigation was an unprecedent-
ed affront to the rule of law and will have
deleterious effects on the American legal sys-
tem for years to come unless it is countered
by new restrictions on the powers of state
attorneys general that take away their ability
to commit “government lawsuit abuse.”

This paper first describes the state tobac-
co litigation in some detail, then briefly sur-
veys the lawsuits brought by state and local
governments against other industries in the
wake of the tobacco suits. It then fleshes out
the concept of “government lawsuit abuse.”
Next, the paper turns to the state attorney
general’s office—its history and constitution-
al status. The AG’s “common law” and
parens patriae2 powers are described and
placed in historical context. The bottom line
is that those two powers have assumed the
importance they have today only in the last
20 years or so. Accordingly, there is ample
historical precedent to trim those powers to
restore some semblance of constitutional
order to the office of state attorney general.
The final section of the paper discusses leg-
islative and constitutional reforms that can
and should be considered as correctives to
the recent lawsuit abuse practiced by state
attorneys general.

Overview of the State
Tobacco Litigation

The case for new constraints on state AGs
begins with an understanding of the lawsuits
the AGs filed against the tobacco industry.3

The suits were nothing if not inventive.
Individual smokers had tried for years,
unsuccessfully, to sue the tobacco industry
for smoking-related health problems. The
states’ lawsuits attempted to avoid the fate of
the smokers’ suits by seeking not to vindicate
the rights of smokers but to recoup state gov-
ernment expenditures on Medicaid and
other health programs that could be statisti-
cally linked to smoking-related illnesses. 

Each state’s complaint alleged a number
of causes of action—some statutory, some
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based on common law. In each count, the
state attempted to shoehorn its Medicaid
recoupment theory into a pre-existing legal
category, such as subrogation, unjust enrich-
ment, indemnity, fraud, product liability,
breach of warranty, public nuisance,
antitrust, or deceptive trade practices.
However—and this point is critical—none of
those causes of action, as defined at the time
the cases were filed, would justify the state’s
claim for recoupment from the tobacco com-
panies.4 Accordingly, the plaintiff state AGs
argued that the pre-existing definition of a
cause of action be dramatically expanded by
the courts to encompass, for the first time,
the state’s alleged right to recoup health care
monies from the defendants.

The fact that the legal theories advanced in
the litigation by the state AGs were without
precedent in American law raises an extremely
important question: Is it properly the job of a
state attorney general to file suits without
solid precedential support in order to extract
settlements that promote regulatory and/or
tax policies that the state AG desires?

For reasons that are clearly illustrated by
the settlement of the state tobacco litigation,
the answer to that question is “No.”

The settlement of the tobacco litigation, in
November 1998, was a legal and public policy
debacle of truly historic proportions.5 The
tobacco companies agreed to abide by a new
set of regulatory constraints and to make
multibillion-dollar payments annually to the
states (and the trial lawyers from private prac-
tice who were hired to represent most of them)
in perpetuity. Although the amounts paid out
may vary because of inflation and changes in
the percentage of the population who smoke,
the total payout to the states during the first
25 years covered by the settlements
(1998–2023) will be approximately a quarter
of a trillion dollars. Although the amount of
payments to the lawyers during this same peri-
od is more difficult to predict, a total of $13.75
billion seems a good ballpark estimate.6 The
tobacco settlements will thus lead to the
largest transfer of wealth resulting from litiga-
tion in the history of the human race!

The settlement has generated several sig-
nificant perverse consequences. First, the
enormous payments to the state govern-
ments and their private-sector attorneys are
being, and will continue to be, financed
almost entirely by smokers paying new, high-
er prices announced by the defendant firms
immediately after the settlement was
announced. Thus, the putative “victims” of
the tobacco companies are, in effect, paying
the lion’s share of the settlement amounts
that the states are collecting. 

Second, the tobacco companies negotiat-
ed several features of the settlement that will
protect their profits and market shares from
new entrants.7 The settlement effectively acts
as a cartel agreement for the firms currently
in the tobacco industry. 

Third, the size of the payments is depen-
dent on the future profits of the tobacco
companies, thus making the state govern-
ments de facto silent partners in the opera-
tions of the companies that the states so vig-
orously demonized during the litigation. 

Fourth, the only clear winners in this sad
tale are those few plaintiffs’ lawyers who were
fortunate enough to be tapped by one or
more of the state AGs to represent one or
more states in this raid on the tobacco indus-
try. They are now reaping historically
unprecedented fees—and will continue to do
so in perpetuity—under contracts that raise
very serious ethical questions.8

To put it mildly, the righteously indignant
state crusade against the tobacco industry
generated more than its share of irony.

Furthermore, in its practical effects, the
result of the settlement is indistinguishable
from an increase in the excise tax on tobacco.
Viewed constitutionally, the settlement is
nothing short of a disaster. It results in huge
changes in state regulatory and fiscal policy
toward tobacco without any direct involve-
ment of the political branches—the state leg-
islatures and the governors. What was once
settled in the free-for-all of the political arena
is now committed to the care of the state
AGs, their high-rolling trial lawyer allies, and
judges. This situation further confuses the
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public about the locus of governmental
authority—and encourages us to see the judi-
cial system as the ultimate arbiter of all social
issues. Representative government is thus
undermined. 

Son-of-Tobacco Litigation

Because all the state tobacco lawsuits were
settled, the litigation created no new legal
precedent in the narrow, technical sense of the
word. As a practical matter, however, the
extremely lucrative state settlements have
already proven to be a very tempting political
precedent for ambitious public office holders.
Most directly, the states’ success led to the fil-
ing of additional tobacco recoupment suits by
the federal government (most of which has
been dismissed),9 local governments, and even
some foreign governments and other foreign
institutions. For example, last December a
cancer hospital in Saudi Arabia filed a reim-
bursement suit in a Saudi court against 10
tobacco firms, with its lawyer characterizing
the defendants as terrorists.10

More ominously, state and local govern-
ments have initiated litigation against other
industries using the template provided by the
tobacco litigation. In 1999, Rhode Island
filed a recoupment suit against lead-paint
makers.11 In 2000, Connecticut followed the
lead of several high-profile plaintiffs’ lawyers
and sued four large health maintenance
organizations on the theory that various of
their company policies violate the federal
Employee Retirement Income Security Act of
1974 (ERISA). (Contrary to the private attor-
neys’ suits, Connecticut’s suit seeks injunc-
tive relief and says nothing about monetary
damages. It does not seek recoupment of any
costs to the state government.)12 And, per-
haps most dramatically, in 2000 the state of
New York followed the lead of dozens of local
governments and filed a recoupment suit
against eight firearms manufacturers under
a public nuisance theory.13

To date, those tobacco-inspired state suits
have not met with much success. With one

exception in the firearms litigation—Smith
and Wesson, discussed below—we have not
seen defendants in those suits scrambling to
negotiate settlements that confer significant
benefits on them (as in the tobacco cases). For
now, it looks like those industries are prepared
to fight their suits to the end. Of course, the
possibility of another tobacco-type settlement
in any of the cases cannot be ruled out.

The trial judge dismissed New York’s
firearms suit in August 2001,14 but an appeal
is pending. It is worth noting that most of
the municipal government lawsuits against
that industry have met the same fate, and
that the Connecticut Supreme Court recent-
ly upheld the dismissal of the city of
Bridgeport’s firearms suit.15

The trial judge in the Rhode Island paint
lawsuit dismissed a number of the state’s
claims in April 2001 but is allowing the liti-
gation to proceed on legal theories of public
nuisance, unfair competition, conspiracy,
unjust enrichment, and indemnity.16

The Connecticut health maintenance
organization (HMO) lawsuit is ongoing, but
to date has not attracted any other state AGs
into the fold.

On the basis of the state AGs’ post-1998
track record, it seems a safe prediction that,
unchecked, the state tobacco litigation will
continue to inspire state AGs to file long-shot
lawsuits against disfavored industries. The
AGs’ activities in that vein will further distort
and destabilize a number of areas of law. In
particular, it will further compromise the sep-
aration of powers among the branches of state
governments by seeking to achieve regulatory
and tax outcomes through litigation rather
than through the familiar and constitutional-
ly appropriate legislative channels. 

Unless we want government policy con-
cerning, for example, alcoholic beverages,
automobiles, and pharmaceuticals, to be set
by state AGs through litigation—rather than
through legislative and other political process-
es—we should act now to stem the tide.

Fortunately, we have not yet reached the
point of no return. Several states have already
adopted reforms that will prevent or greatly
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inhibit the intrusion of the tobacco template
into other areas of the state legislature’s tax-
ing and regulatory powers. All state legisla-
tures should take such steps—about which
more below—to preserve a sensible separa-
tion of powers among the three branches of
state government.

Defining “Government
Lawsuit Abuse”

I borrow the term “government lawsuit
abuse” from Alabama attorney general Bill
Pryor, a strong critic of the tobacco litigation.
Government lawsuit abuse occurs when a unit
of government files a lawsuit that has only a
small chance of winning a litigated judicial
decision, to coerce the defendant into a settle-
ment that will require the defendant to behave
in a way that existing law does not require. 

It may not be immediately clear why such a
strategy on the part of a state AG would ever
work. Why would a defendant agree to settle
such a case if he would likely win at trial? The
reasons might include a desire to avoid the
high costs of litigation—both in terms of out-
of-pocket expenses and lost time, aggravation,
bad publicity, and the like—especially when
similar suits are filed in multiple jurisdictions.
Those multiple lawsuits also increase the
probability that one rogue jury, without real
evidence, could award damages that push the
defendant into bankruptcy.

Other reasons might include the opportu-
nity the settlement negotiations give the
defendant to hold out for terms that give
them some advantage at the expense of par-
ties not represented in the negotiations.
Recall that in the tobacco cases, the defen-
dants negotiated terms that help them main-
tain their market share and profitability.
Similarly, firearms manufacturer Smith and
Wesson settled a number of government suits
brought against it, while seeking favorable
treatment in municipal purchases of firearms
for police forces and the like. That strategy
did not work well for the company, which
faced a severely negative reaction from gun

owners, but it nevertheless demonstrates that
a defendant can try to use settlement negotia-
tions to “steal a march” on its competitors.17

In short, a state AG may be able to extract
concessions in a settlement agreement that
he would be highly unlikely to win at trial.
That is an abuse of his authority, and it
should be stopped, to the extent possible.

Government lawsuit abuse should be
avoided for a second reason: The settlement
of such cases depends on voter ignorance of
the details of the litigation and the policy
choices the settlement represents and further
confuses the public about the nature of
American law and government. That’s
because the general public is unlikely to
expend the time and effort necessary to
become well informed about the weaknesses
of any given case brought by a state AG. If sig-
nificant public policy is made as a result of
the settlement of a tobacco-type state law-
suit, or even from a judicial decision in such
a matter, the participation of the broader
public is frustrated by the procedures that
are used. Moreover, the widely held view that
every issue is or should be treated as a judicial
matter is reinforced, and the role of litigation
and courts in our system of government is
further exalted. None of those results is ben-
eficial to our system of government.

State AGs: Expanding
Powers, Increasing Activism

For most of American history, the office
of state attorney general was a decidedly
unglamorous, albeit essential, part of each
state’s governmental structure. Holders of
the position in earlier times would never have
dreamed their successors would one day
wield the power we saw deployed in the
tobacco lawsuits.

The most important role of the state attor-
ney general is to act as the chief legal officer of
the state government. The typical state attor-
ney general has the responsibility for “prose-
cuting all suits or proceedings wherein the
state government is concerned” and “advising
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the governor and other administrative heads
of the government in all legal matters on
which they may desire his or her opinion.”18

The state attorney general is directly elect-
ed by the voters in 43 states. In Alaska,
Hawaii, New Hampshire, New Jersey, and
Wyoming he is appointed by the governor, in
Maine by the legislature, and in Tennessee by
the justices of the state supreme court.19 The
attorney general is a member of the executive
branch in every state20 except Tennessee,
where he is considered part of the judicial
branch.21 In no state is the attorney general
considered a member of the legislative
branch.22 Accordingly, it is improper as a
matter of state constitutional law to regard
the state AG as a source of law (except insofar
as he may have the authority to issue non-
binding “opinions” on the proper interpreta-
tion of state law).

State AGs can trace the historical roots of
their office back to the 13th century, when
English kings began to appoint attorneys to
represent “regal interests in the courts . . . with-
out restricting the types of courts in which
they could appear on the king’s behalf.”23 The
first such attorney to be titled “Attorney
General of England” was appointed in 1461.24

When English colonies were planted in the
Americas, the Crown appointed colonial
attorneys general with “powers and duties
similar to those of the Old World Attorneys
General in whose position they acted.”25 As
representatives of the Crown, colonial attor-
neys general thus exercised very broad powers.

Most state attorneys general retain very
broad “common law powers,” so that theoret-
ically at least a present-day state attorney gen-
eral resembles his royal predecessor to a
remarkable degree. Until recently, though, no
state attorney general regularly attempted to
map the outer reaches of that broad spectrum
of discretion. To the contrary, the state AG’s
chief tasks—providing legal advice to the gov-
ernor and to state agencies, coordinating the
legal positions asserted by state government in
litigation, and rendering advisory opinions to
other organs of state government—are vital
ones, but can fairly be characterized as largely

routine, at least most of the time. And those
routine tasks were what occupied state attor-
neys general for most of two centuries of
American government.

Could the typical state attorney general’s
actions in bringing the state’s tobacco case be
fairly characterized as “routine”? That is, can
it be argued that the attorney general was
merely attempting to collect on a debt the
state thought it was owed? Was he only doing
what lawyers do routinely—asking the court
hearing his case to “interpret” or even “fill in
the gaps” in the law so that his client (the
state) would win?

Certainly not. As we have seen, there was
nothing “routine” about the tobacco cases.
They were not only unprecedented, they
encroached on policy questions that are
properly aired in legislative, rather than judi-
cial, hearing rooms. They imposed a new tax
on a large segment of the public and relied on
public ignorance of the details of both the lit-
igation and its settlement to do so. In any
event, making such large changes in the law
is not the job of the state attorney general; it
is the job of the legislature.26 While the attor-
ney general certainly has the authority to
seek to convince a court to make marginal,
interstitial changes in the law to benefit the
state, the tobacco cases were very far from
being interstitial lawmaking.

If bringing a tobacco case cannot be con-
sidered within the attorney general’s routine
duties, does he have extraordinary duties or
powers that might entitle him to bring such
a case? It is true that in the last 20 or 30 years
state AGs have taken a more active role in
what might be called questions of “public
policy,” as distinguished from questions of
law, narrowly conceived. That phenomenon
is proudly described in a publication of the
National Association of Attorneys General:

The Attorney General is no longer
just the “chief lawyer of State X.” As
the legislatures have adopted new
laws and programs, in response to
perceived or actual needs identified
by the legislatures, Attorneys
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General have become active to a
degree never before envisioned in
areas of consumer protection,
antitrust, toxic waste, child support
enforcement, organized crime, and
services to the elderly.27

Note that the passage emphasizes that the
attorney general’s new role is the result of leg-
islative policy choices rather than personal
initiative. Although that trend does not free
the attorney general to make up legal policy
on his own, it probably has encouraged attor-
neys general to take a more aggressive role in
state governments.

The change in the role of state attorneys
general accelerated during the Reagan
administration.28 As the administration pur-
sued deregulatory and federalism goals that
were opposed by many Democratic members
of Congress, the state attorneys general—an
overwhelmingly Democratic group at the
time—sought ways to counter those changes
in federal policy. 

One area that received much attention
from the state attorneys general was
antitrust, where the administration had a
much narrower view of proper government
enforcement activity than did the state attor-
neys general.29 Armed with their own state
antitrust statutes and with parens patriae
authority to bring federal antitrust claims on
behalf of state residents, conferred by the
1976 amendments to the Clayton Act, many
state AGs conducted a guerilla war against
Reagan administration efforts to rein in
antitrust law. 

That episode in antitrust history appears
to have done a great deal to encourage state
AGs to think of themselves as more than just
the “chief lawyer of State X.” It also promot-
ed a higher level of coordination among state
AGs, principally through the expansion of
the National Association of Attorneys
General.30 Similar stories could be told about
the involvement of state attorneys general in
environmental and civil rights controversies
that arose from the Reagan administration’s
attempts to change policy in those areas.31

Two (Overly) Broad Sources 
of State AG Authority

Even so, where did the state AGs who filed
tobacco suits find their authority to do so?
Two grounds have been asserted. In most
states the attorney general has what are
called “common law powers,” and in every
state the attorney general can sue in parens
patriae to vindicate some public interests.
Although both sources of authority are quite
broad, neither had been used to justify such
aggressive entrepreneurial litigation by attor-
neys general prior to the tobacco litigation.
The tobacco cases are thus extraordinary in a
second sense—they have no precedent in the
history of the state attorney general’s office.

In approximately 40 states the attorney
general has common law powers;32 the
remaining states do not recognize such pow-
ers in their attorney general’s office. The
Fifth Circuit described the common law
powers of state attorneys general in its 1976
opinion in Florida ex rel. Shevin v. Exxon
Corporation:

Their duties and powers typically are
not exhaustively defined by either
constitution or statute but include all
those exercised at common law. There
is and has been no doubt that the leg-
islature may deprive the attorney gen-
eral of specific powers; but in the
absence of such legislative action, he
typically may exercise all such author-
ity as the public interest requires. And
the attorney general has wide discre-
tion in making the determination as
to the public interest.33

The Fifth Circuit went on to hold that the
Florida attorney general had acted within his
common law powers, as defined in Florida
law, in bringing an antitrust suit against 17
major oil companies in federal court.

Compared with the tobacco litigation, the
antitrust theory asserted by the Florida attor-
ney general was quite mundane. Thus,
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whether a given state’s definition of the
attorney general’s common law powers
would include the authority to bring a case as
unprecedented as the tobacco cases is cer-
tainly not foreordained by the outcome in
Shevin. Nevertheless, the broad common law
powers wielded by many state attorneys gen-
eral have been urged as a proper ground for
those suits.34

The second possible ground is the attor-
ney general’s authority to act in parens patriae.
As the U.S. Supreme Court attempted to
explain in Alfred L. Snapp & Son, Inc. v. Puerto
Rico, a state attorney general may be able to
bring a suit under that concept if the state is
asserting “an injury to what has been charac-
terized as a ‘quasi-sovereign’ interest.”35

Unfortunately, the concept of “quasi-sover-
eign interests” is difficult to pin down.
According to the Court: “They are not sover-
eign interests, proprietary interests, or private
interests pursued by the State as a nominal
party. They consist of a set of interests that the
State has in the well-being of its populace.”36

Later in the opinion, that set of interests was
defined as including “the health and well-
being—both physical and economic—of its resi-
dents in general.”37

Thus broadly defined, the parens patriae
authority arguably might provide a state
attorney general with the power to file a
tobacco recoupment lawsuit. In fact, the U.S.
district judge who heard the Texas recoup-
ment suit so ruled.38 He also used the parens
patriae concept to reject the companies’ sepa-
ration of powers arguments:

A final point raised by the Defendants
is that because tobacco is a highly reg-
ulated product, the courts should
leave the questions to be resolved by
this suit to the legislature. In the first
sentence of their argument, the
Defendants state, “[t]he Attorney
General asks this Court to step into
the shoes of the Texas legislature and
rewrite state law.” The Court dis-
agrees with this proposition. By allow-
ing this case to proceed, the Court is

not rewriting any law. To the contrary,
it is only allowing a claim that is based
on quasi-sovereign interests to pro-
ceed. In the Court’s opinion, such a
basis for suit has long been available
to the State. Therefore, this is not the
type of radical departure from tradi-
tional theories of liability that the
Fifth Circuit frowns upon. In this
case, the State has simply dusted off a
long recognized legal theory and
seeks to use it to further the purposes
of the statutes in question and right
the alleged wrongs involved in this
matter.39

Not surprisingly, defenders and propo-
nents of governmental entrepreneurial litiga-
tion have recently argued that the parens patri-
ae approach holds great potential for future
state attorney general litigation.40

The state constitutional problem with such
an expansion of the parens patriae authority is
that it would create in the state attorney gener-
al a power that would be quite similar to, if not
indistinguishable from, the police power. The
police power—to protect and promote the pub-
lic’s health, safety, morals, and general welfare—
is indisputably a legislative power. As one of the
classic American decisions defining the concept
puts it:

[T]he power we allude to is . . . the
police power, the power vested in the
legislature by the [state] constitution
to make, ordain and establish all
manner of wholesome and reason-
able laws, statutes and ordinances,
either with penalties or without, not
repugnant to the constitution, as
they shall judge to be for the good
and welfare of the commonwealth,
and of the subjects of the same. It is
much easier to perceive and realize
the existence and sources of this
power, than to mark its boundaries,
or prescribe limits to its exercise.41

The leading treatises on the police power
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confirm that it is clearly a legislative power
and there is no historical precedent for a role
for the state attorney general in exercising it.42

Thus, a state AG who exploits his parens
patriae authority threatens to arrogate the
police power to himself, in effect becoming a
one-man legislature. For an example of that
kind of hubris, consider high-profile plain-
tiffs’ attorney Richard Scruggs’s account of
his meeting with Mississippi attorney gener-
al Mike Moore prior to the filing of the first
tobacco lawsuit. Scruggs states that Moore’s
friends warned him of the political dangers
of filing the suit, and that Moore responded
with, “Well, I’m the Attorney General. This is
a public health problem. I’m supposed to
protect public health, and we’re going to do
this.”43 That sounds very much as though the
attorney general of Mississippi thinks he
exercises something very much like the police
power. He did not say that he protected the
public health pursuant to a legislative grant
of power. Instead, he asserted authority over
matters of public health—long a subject for
the legislature’s police power.

Cut loose from any statutory mooring,
the parens patriae authority can be seen as a
“roving commission to inquire into evils and
then, upon discovering them, do anything
[the attorney general] pleases” (to borrow a
phrase from a celebrated New Deal–era
Supreme Court decision).44 But such a view
of the office is clearly inconsistent with the
state legislature’s exclusive prerogative to
wield the police power.

It should be noted that in the tobacco lit-
igation three state legislatures—Florida,
Maryland, and Vermont—cooperated to an
astonishing degree with their state AG’s law-
suits by passing legislation that foreordained
the outcome of the litigation.45 Moreover, it
is safe to say that all 50 state legislatures had
a large number of members—likely a majori-
ty—who enjoyed very much spending the
windfall from the tobacco settlement, partic-
ularly since they did not have to cast a politi-
cally accountable vote in favor of the hidden
tax increase on cigarettes that the settlement
entailed.

So, a large number of current state legisla-
tors are complicit in the disaster that is the
tobacco settlement and could be expected to
support various other instances of govern-
ment lawsuit abuse if they led to similar
windfalls for the states’ coffers. But that does
not lessen the importance of the separation
of powers arguments being made here. To
the contrary, the separation of powers is
meant to protect the citizenry from the con-
centration of too much government power in
the hands of a few. It was not designed mere-
ly to be observed when it serves the purposes
of sitting legislators.

Separation of Powers under
State Constitutions

How important is separation of powers to
American government today? Certainly, the
concept has taken quite a beating in the fed-
eral government over the last century or so.
The rise of federal administrative govern-
ment involved much mixing of governmen-
tal powers within administrative agencies,
and very significant delegations of legislative
power to those agencies. The result has been
called “a bloodless constitutional revolution”
by one commentator,46 and “Madison’s
nightmare” by another.47

The good news is that the separation of
powers has remained a stronger concept in
state constitutional law. Most state govern-
ments have historically been rooted in a
strong preference for a strict separation of
powers among the executive, legislative, and
judicial departments.48 Eliminating the
authority of the state attorneys general to
bring suits modeled on the tobacco litigation
would protect and reinforce the states’ com-
mitment to separation of powers.

Separation of powers “was reflected in all
the Revolutionary state constitutions and
explicitly endorsed in six of them.”49 In the
most famous formulation of the doctrine,
the Massachusetts Constitution of 1780
declared:
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In the government of this common-
wealth, the legislative department shall
never exercise the executive and judicial
powers, or either of them; the executive
shall never exercise the legislative and
judicial powers, or either of them; the
judicial shall never exercise the legisla-
tive and executive powers, or either of
them: to the end it may be a govern-
ment of laws and not of men.50

Historian Marc Kruman explains that
such provisions were rooted in a distrust of
concentrated political power:

Constitution makers brought to
their task an obsession with govern-
mental power. They believed that
men in power invariably lusted after
more power and would attempt in
myriad ways to obtain it. In this view,
because power was always aggressive
and bent upon expansion, liberty
was perpetually endangered. When
republicans framed state constitu-
tions, they erected barriers against
arbitrary exercise of power. By sepa-
rating the functions of government
among different branches and men,
they hoped to prevent this headlong
rush toward tyranny and slavery.51

Nor were their efforts directed only at lim-
iting the authority of the executive:

The separation of powers was not a
doctrine limited to protecting the
legislature from executive corrup-
tion. American patriots embraced
the doctrine partially in reaction to
colonial practice and the imperial
crisis but also in response to their
experience with all-powerful provin-
cial congresses, which consolidated
executive, legislative, and judicial
powers. As a consequence, they
attempted to separate powers by bar-
ring any member of one branch of
government from assuming the

powers of another . . . by stripping
governors of the veto, and by divid-
ing the functions of the colonial
council between an executive council
and, usually, a senate.52

Although the Framers did not follow as
rigid an approach in crafting the U.S.
Constitution,53 state constitution writers con-
tinued to favor inclusion of express separa-
tion-of-powers provisions. Currently, 40 states
have such explicit provisions, and only 10 do
not.54 Continued judicial vigor in maintaining
the separation of powers, along with a nondel-
egation doctrine55 that tends to be more
robust than the federal version,56 has helped
limit the growth of government in many
states. That is a disappointment to most of the
law professors writing in this area, who urge a
relaxation of both doctrines by state courts.57

Of course, the states’ efforts to maintain
the separation of powers and control the del-
egation of legislative authority to other bod-
ies are well advised. Accordingly, action to
stop future entrepreneurial litigation by state
attorneys general is necessary to the contin-
ued viability of those long-standing state
doctrines. Before discussing the options
available to destroy the tobacco template, a
further consideration of the modern func-
tion of separation of powers is in order.

Even the lawyers who represented the states
in the tobacco litigation recognize that the law-
suits and their settlement are a direct assault on
the concept of separation of powers. They are,
however, quite comfortable with that.
Accordingly, an article in the New York Times
quotes John Coale (“the legislature has failed”)
and New Orleans trial lawyer Wendell Gauthier
(“I think legislatures need our [trial lawyers’]
help”) in this vein.58 A more recent article in
Time magazine states: “Ask [Richard] Scruggs if
trial lawyers are trying to run America, and he
doesn’t bother to deny it. ‘Somebody’s got to do
it,’ he says, laughing.’”59

There are somewhat more sophisticated
versions of that view. Prof. Susan Estrich has
explained the tobacco litigation phenomenon
as “a measure of the failure of political institu-
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tions to address concerns that demand atten-
tion,”60 and Professor Lawrence Tribe has
defended the firearms suits on the grounds
that “the more natural and democratic alter-
native of getting the legislature to do some-
thing seems to be ruled out by the lobbying
power of the industry.”61 Those views are
wrong and pernicious and are ultimately
destructive of democratic self-government, for
the following reasons.

First, the police power is meant to be
deployed through legislative procedures, as a
result of legislative fact-finding and legislative
debate. Legislative processes are better suited
than judicial processes to making broad social
policy. In addition, when legislative processes
are bypassed in favor of the process of litiga-
tion—as with the tobacco lawsuits—the public
is excluded from participation, in contrast to
the opportunities the public has to participate
in the legislative process.

Second, when a state attorney general
attempts to make tax or regulatory policy in
the context of a lawsuit, that makes the ratio-
nale for the deployment of the taxing and
police powers more opaque to the public,
increasing the public’s misunderstanding of
the nature of the political system. Non-lawyers
are not likely to understand the nature of judi-
cial discretion, and thus are more likely to
accept judicial resolution of a difficult issue—
tobacco taxation, for example—as what “the
law” requires, rather than to see it as a ques-
tionable judicial choice among competing
policy alternatives. That point applies even
more strongly if the issues are resolved by set-
tlement rather than judicial opinion and if the
state AG steadfastly denies that there is any-
thing unusual or constitutionally question-
able about the lawsuits he files.62 That is a sig-
nificant part of the real long-term damage
risked by further travel down the trail blazed
by the tobacco suits. Increasingly, people will
come to be ruled by settlements of lawsuits
they do not understand. Moreover, they will
not realize what is happening as a result of
that kind of litigation.63

In The Federalist, Madison warned that
“[t]he accumulation of all [governmental]

powers in the same hands . . . [is] the very def-
inition of tyranny.”64 Government lawsuit
abuse by state attorneys general runs
roughshod over separation of powers, but it
seems a little strong to equate that with
“tyranny” in Madison’s eighteenth century
sense. Alexis de Tocqueville may provide a bet-
ter frame of reference for us. Very near the end
of his magnum opus, Democracy in America, he
turned his thoughts to the question of “what
kind of despotism democratic nations have to
fear.”65 His vision of a soft despotism, written
160 years ago, has a certain familiar ring to
many twenty-first century Americans:

[T]he sovereign extends its arms over
society as a whole; it covers its surface
with a network of small, complicated,
painstaking, uniform rules . . . it does
not break wills, but it softens them,
bends them, and directs them; it rarely
forces one to act, but it constantly
opposes itself to one’s acting; . . . it does
not tyrannize, it hinders, compromis-
es, enervates, extinguishes, dazes, and
finally reduces each nation to being
nothing more than a herd of timid and
industrious animals of which the gov-
ernment is the shepherd.66

Americans, collectively speaking, may
desire larger and more intrusive versions of
the welfare state (or nanny state, depending
on your point of view). If so, proponents of
that vision should be capable of making their
case in the political and legislative arenas. We
should not have further expansion of govern-
ment foisted on us through the settlement of
clever, but baseless, lawsuits filed by state
attorneys general and their allies from the
private plaintiffs’ bar.

Ending Government
Lawsuit Abuse

The state tobacco litigation and settle-
ments constitute a force of uncertain but
potentially far-reaching scope and power in
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American law. In 1999 Robert Reich, former
U.S. secretary of labor, predicted, “The era of
big government may be over, but the era of
regulation through litigation has just
begun.”67 More recently, Prof. Jonathan
Turley has argued, “Circumvention of the
legislative process in dealing with tobacco
violates core constitutional principles and
undermines the stability of the tripartite sys-
tem of representative government.”68

The tobacco example clearly threatens to
convert a number of regulatory and public
finance questions into contested issues to be
settled through litigation. For example, to
what extent can fast food restaurants “market
to children”? Should auto manufacturers be
permitted to sell cars that are less safe than
“safer cars”? Should state and local govern-
ments be able to recoup from the makers of
alcoholic beverages the costs that government
incurs from auto accidents involving alcohol?
Should purveyors of foods with high fat con-
tent be liable as a class to reimburse state gov-
ernments for expenditures on cardiovascular
and other diseases that can be statistically
linked to the consumption of fatty foods?

As recently as a decade ago, such ques-
tions would have sounded outlandish. They
still do, in one sense, but they are no longer
unthinkable. The tobacco litigation and set-
tlements threaten to change much in
American law—and pass the costs along to
rationally ignorant consumers and (perhaps
somewhat better-informed) investors in the
form of higher prices, lower profits, and
reduced product availability.

What can be done to avoid such a result?
Fortunately, several plausible strategies are
currently being explored by state legislatures
and by Congress. Beyond those proposals,
legislators should seriously consider redefin-
ing, or even eliminating, state AGs’ common
law and parens patriae powers.

Banning Contingent Fee Contracts
between State Attorneys General and
Outside Lawyers

This approach seeks to cut off the oxygen to
one particular fire, by preventing private attor-

neys from promoting and managing govern-
ment-sponsored litigation in return for a piece of
the action. A model act drafted by the American
Legislative Exchange Council, titled The Private
Attorney Retention Sunshine Act, in effect caps
the amount the state will pay under contingent-
fee contracts at $1,000 per hour. It also provides
for certain disclosures—“government in the sun-
shine” procedures—to be followed prior to award-
ing a contingent fee contract to outside attorneys.
Four states have already adopted statutes based
on that model: Kansas,69 North Dakota,70

Texas,71 and Virginia.72

Although that development is certainly
positive, a flat prohibition on those contracts
would probably be preferable. Contingent fee
contracts are meant to open the courthouse
doors for plaintiffs of modest means; they
serve no obvious purpose in the context of
the government as plaintiff.73 In fact, as the
tobacco litigation demonstrates, the use of
contingent-fee contracts by state govern-
ments is easily abused. The fact that no state-
appropriated money is involved on the front
end of such a lawsuit helps obscure the fact
that, should the defendants settle, the
(potentially) large payments to the private
attorneys will come from the same pile of
cash as the state’s recovery. Instead, the pub-
lic may see—as the private attorneys in the
tobacco litigation invited them to see—the
payments to the contingent fee attorneys as
something wholly separate and apart from
the state government’s financial interests.
That is an incorrect view, of course, but one
that is all too understandable in the contin-
gent fee setting. Given that there is no posi-
tive argument in favor of such contracts, that
very real negative tips the balance in favor of
prohibition, in my view. If the state attorney
general thinks the state has a valid claim
under existing law, why should he not be will-
ing to commit state-appropriated funds and
personnel to it?

Restricting Government Recoupment
Lawsuits

Thus far, statutes restricting government
recoupment suits have been passed by legis-
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latures only with respect to municipal gov-
ernments’ firearms litigation. As of October
2001, 27 states had enacted laws that block
such suits.74 While that is certainly a positive
development—particularly as it suggests that
the public may be catching on to the phe-
nomenon of government lawsuit abuse—it is
also disappointing because of its narrow
focus. Even in the 27 states that have banned
recoupment suits against gun makers by
municipalities, the state itself can file such
suits. And municipalities can still file recoup-
ment suits against other industries.
Obviously, it is harder to elicit political sup-
port for broader restrictions than for a
firearms-specific proposal.

Yet, to restore the status quo that existed
prior to the state tobacco suits, a statutory
bar to state recoupment lawsuits seems nec-
essary. Whereas such a bar should not lessen
the ability of a state government to sue under
a theory of subrogation, as historically
understood, it should be possible to draft a
statute that makes a clear distinction
between those kinds of subrogation cases
long recognized in law, and the Medicaid
reimbursement claims raised for the first
time in Anglo-American law in the tobacco
litigation. The Litigation Fairness Act, spon-
sored by Sen. Mitch McConnell (R-Ky.), is
one possible step toward a solution.

Litigation Fairness Act
Senator McConnell’s proposed legislation

(S. 1269, 1999) would forbid any level of gov-
ernment from suing for indirect harm without
being subject to the same laws and rules that
would apply to suits brought by the citizens on
whose behalf the government is suing.
Although hearings were held on McConnell’s
bill, its future in the 107th Congress is unclear,
given the Democratic control of the Senate and
the small Republican edge in the House.
Perhaps the chance of favorable congressional
action on the proposal will be increased by the
results of the 2002 elections. 

Some opponents argue that a Federal
Litigation Fairness Act goes beyond the
authority of Congress and offends principles

of federalism.75 At any rate, state legislators
should seek passage of state versions of the
legislation. State statutes would act as a vir-
tual roadblock to the state AGs’ ability to
seek reimbursement of state health care
expenditures through tobacco-type lawsuits.

Limiting the Powers of the State
Attorneys General

Although not currently under considera-
tion in any state to my knowledge, state leg-
islators would do well to consider clarifying
or even eliminating the “common law pow-
ers” and parens patriae authority of state
attorneys general. As we have seen, those are
extremely broad areas of authority and can
currently be deployed in support of such mis-
chief as the tobacco litigation. That danger
should be removed.

With regard to the state AGs’ common law
powers, recall that the attorneys general in a
significant number of states currently do not
have such powers—and those states do not
seem any worse for it.76 Put another way, I am
aware of no evidence that the common law
power is necessary for the efficient operation
of a state attorney general’s office. Its removal
would occasion no great disruption or loss,
and it would help ensure that inventive state
attorneys general of the future would not be
able to use the tobacco template.

With respect to removing the parens patriae
powers of state attorneys general, recall that
those powers are relatively new in the sense of
furnishing a vehicle for novel litigation. The
most significant use of parens patriae has been
in the antitrust area, and that has been pur-
suant to a congressional grant of power to the
state attorneys general in the Hart-Scott-
Rodino Amendments to the Clayton Act,
adopted in 1976.77 In that relatively short
time, the states’ performance in the antitrust
arena has been less than stellar—as evidenced
by the dubious state antitrust suits against
Microsoft78 as well as some smaller and less
publicized but similarly questionable
antitrust and consumer protection suits
brought by the states acting cooperatively.79

Removal of the parens patriae power would pre-
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vent future mischief on the part of state attor-
neys general rather than result in any signifi-
cant diminution of their legitimate authority. 

Conclusion

Is there evidence of public support to move
any of those proposals forward? One of the most
disappointing aspects of the tobacco episode was
general indifference by the public as it unfolded. 

And yet, a poll conducted by the U.S.
Chamber of Commerce in the summer of
1999—after the tobacco cases were settled—
provides some encouragement: “Two-thirds
of those surveyed say suing tobacco compa-
nies is not the best way to discourage smok-
ing, and a similar percentage say they oppose
state and local government attempts to sue
gun manufacturers.”80 Perhaps the public, in
the wake of the tobacco settlements, is devel-
oping a better perspective on the question of
how much discretion a state AG should have.

Political entrepreneurs are needed to trans-
form that public skepticism into legislation
that will destroy the example of the state
tobacco litigation, and restore a much more
modest conception of the role of the state
attorney general. It is not too much to say that
failure to achieve those reforms will hasten the
arrival of Tocqueville’s soft despotism.
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