
The debate over open access to new cable
broadband networks marks the first significant
entry of Internet service providers (ISPs) into the
great game of using the regulatory process to
escape market realities. Quite simply, a legal
requirement opening local cable networks to
ISPs allows ISPs to avoid investing in alternative
networks. It is tempting for businesses in this
position to take a regulatory shortcut, asking
lawmakers to force existing networks to let them
piggyback on others’ investments. 

It remains to be seen how proprietary net-
works that bundle content and delivery will com-
pete with voluntary open-access business mod-
els. Networks built on either model are extreme-
ly risky, and the consequences of regulatory
interference with market incentives here could be
devastating. 

In addition, mandatory access regulation rais-
es troubling First Amendment issues. The
Internet is rapidly emerging as an important
member of the press. The decision of the city of
Portland, Oregon, to force an open-access model
on @Home’s cable broadband network was ini-
tially approved by a judge who did not take
@Home’s First Amendment arguments serious-
ly. The Ninth Circuit Court of Appeals did not
reach First Amendment questions in ruling that
open access to cable systems was a matter for the
Federal Communications Commission, not local
governments. In either forum, allowing govern-
ment to determine what speech the networks
must carry is a dangerous precedent. This analy-
sis shows future policymakers the conflict
between the First Amendment and mandatory
open access.
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Introduction

It was a surreal scene. In 1998 America
Online initiated an expensive campaign to
convince lawmakers that the cable industry
was about to monopolize high-speed connec-
tions to the Internet.1 Many other Internet
service providers (ISPs) joined in through the
openNET Coalition. They claimed that all
ISPs should be legally entitled to use cable
systems on the same terms as ISPs affiliated
with cable companies, a policy AOL and its
allies labeled “open access.”2 But on January
10, 2000, AOL announced that it was becom-
ing part of the cable industry by merging
with Time Warner, the nation’s second-
largest cable operator.3 AOL’s Steve Case and
Time Warner’s Gerald Levin described the
proposed merger. Levin stated, “We are going
to take the open-access issue out of
Washington, out of City Hall and put it in
the marketplace.”4 Case then seconded
Levin’s aversion to government-mandated
open access, adding, “We need to take it off
the table.”5 But the issue that AOL intro-
duced to the debate will not be so easily dis-
missed. The interests of an array of commu-
nications companies are affected by cable-
Internet service and those companies vow to
continue fighting for open-access laws.6

Simply stated, a cable modem is a device
that enables users to gain high-speed access
to the Internet. Deployment of cable modem
service, however, has triggered an intense pol-
icy debate. Should cable companies offering
high-speed Internet access be required to
open their networks to unaffiliated ISPs?
Should the government enact anticipatory
regulations for emerging communications
markets? What role should antitrust law play
as the Internet becomes increasingly com-
mercialized? And what level of First
Amendment protection should exist for
nascent communications services? 

This policy debate was triggered by
AT&T’s June 1998 announcement of its
acquisition of TCI, one of the nation’s largest
cable companies.7 AT&T’s acquisition of TCI

was designed to facilitate AT&T’s entry into
local telephone service. AT&T offers or will
offer consumers, either à la carte or bundled,
services such as local and long-distance tele-
phony, high-speed Internet access, and cable
television programming. Initially, high-speed
Internet access is offered exclusively through
@Home, a company in which AT&T inherit-
ed a large stake when it acquired TCI; AT&T
also inherited TCI’s contract-making
@Home, its exclusive ISP through June
2002.8 Unlike the cable industry, whose ini-
tial forays into local telephone and Internet
access markets have been sporadic and not
very successful,9 AT&T announced that it
will spend billions of dollars to rapidly
upgrade TCI’s cable systems to accommo-
date those new services. 

To many makers of communications pol-
icy in Washington, AT&T’s strategy was the
first significant step toward competition in
the local telephone market, a central goal of
the Telecommunications Act of 1996.10 And
AT&T’s strategy also promises to intensify
competition in the Internet-service market;
the prospect of AT&T’s offering high-speed
cable modem service has increased the efforts
of local telephone companies to deploy their
own high-speed means of Internet access.1 1

But AT&T’s May 1999 announcement that it
would also acquire MediaOne’s cable sys-
tems,1 2giving AT&T an ownership interest in
cable systems serving 51 percent of cable sub-
scribers, intensified AOL’s efforts on behalf
of open access. Despite AOL’s current domi-
nance of the Internet access market, the com-
pany feared that it would be confined to slow
narrowband forms of access while AT&T and
other cable companies controlled the high-
speed broadband market, and smaller ISPs’
weaker positions augmented similar con-
cerns on their part. Those concerns were
heightened by the facts that most cable sys-
tems do not face head-to-head competition
from other cable systems and that the largest
cable companies have exclusive contracts
with ISPs such as @Home or Road Runner. 

This analysis outlines the current state of
the broadband market, explores policy deci-
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sions made by the Federal Communications
Commission and local franchising authori-
ties, and examines the claim that cable
modem service is an essential facility. Finally,
I show that, even when subjected to content-
neutral scrutiny, open access violates the
First Amendment rights of cable operators.    

The Market for Internet
Access Services

In 1998 approximately 30 million
American households accessed the Internet
through narrowband connections.1 3 Those
“dial-up” connections, provided by ISPs,
offer access through traditional telephone
lines at speeds of between 28 and 56 kilobits
per second (Kbps). Consumers use modems
attached to twisted-pair copper telephone
lines to connect their computers to the ISP’s
server, which then connects to the Internet.
That service typically costs $20 a month for
relatively unlimited usage,1 4although several
companies have started offering free service
supported by advertising revenue.1 5 Some
ISPs, such as AOL and Prodigy, package con-
tent along with Internet access and are also
known as online service providers. Other
ISPs, of which there are literally thousands,
offer primarily access to the Internet and ser-
vices such as e-mail.1 6 Ninety percent of
Americans have access to several ISPs via a
local phone call.17 The narrowband market
has experienced explosive growth in recent
years: 10.2 million households signed up for
Internet service for the first time in 1998, and
AOL alone signed up more than 5 million
new subscribers from July 1998 to June
1999.1 8

The broadband market offers connec-
tions at 200 Kbps or higher through a variety
of transmission media. The residential
broadband market began in late 1996,1 9 and
currently the most popular service is via a
cable modem offered by cable companies. A
cable modem connects a subscriber’s com-
puter to the cable network, which in turn is
connected to the cable modem service

provider, such as @Home or Road Runner.
For a monthly fee of between $40 and $60,
subscribers gain high-speed access to the
Internet and the proprietary content of the
cable modem service provider.2 0 Typically,
cable systems contract with only one cable
modem service provider, and the current
leading service is @Home, which recently
merged with Excite, one of the leading
Internet portal sites. An aspect of cable
modem service that has created controversy
is the start page, or first screen, that users
encounter. For example, early @Home users
saw a start page containing local and region-
al information provided by the cable opera-
tor and national information provided by
@Home.2 1A broadband version of Excite was
launched in March 2000 as the start page for
@Home users unless they configure their
computers to go to a different Web portal.2 2

Cable modem service allows users to
download information at much faster speeds
than are available with narrowband service;
the service is always on—eliminating the
process of dialing in—and it doesn’t tie up
the household’s telephone line.23 However,
because of cable system architecture, cable
modem users share the local network, and
the transmission speed varies depending on
the number of simultaneous users.2 4In 1998,
19.5 million homes were “passed by” (i.e., the
cable ran past the residences) by cable sys-
tems upgraded to offer cable modem ser-
vice.25 The largest cable operators, AT&T,
Time Warner, Cablevision, Cox, and
Comcast, are now aggressively upgrading sys-
tems and by the end of 2000 plan to make
cable modem service available to 61 million
households.2 6 Although the number of
households now choosing to subscribe to
cable modem service is small compared to
the number of users of narrowband connec-
tions, both @Home and Road Runner have
recently reported rapid growth. For example,
in January 1999 the FCC estimated that
350,000 households used cable modems; at
the end of 1999 @Home had surpassed the
one million subscriber mark and Road
Runner had 551,000 subscribers.27
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Another technology for broadband ser-
vice is digital subscriber line (DSL), offered
by local exchange telephone companies
(ILECs) or by ISPs using the local telephone
network.2 8There are several varieties of DSL
technology that differ by transmission speed
and type of modem used; retail costs vary
depending on the technology and service
package. For example, US West charges
$37.90 a month for 256 Kbps service and
GTE charges $49.95 a month for 768 Kbps.2 9

Like the cable modem, DSL does not require
“dialing in.” Unlike the cable modem service,
DSL services use a dedicated line for each
customer; thus, the problem of congestion in
the “last mile” of the network is not present
with DSL. Its high speed is constant.3 0

Although fewer households currently sub-
scribe to DSL service than to cable modem
service, in 1999 DSL grew at a faster pace.3 1

By November 1999 there were approximately
600,000 residential DSL subscribers.3 2

The Bell Operating Companies (BOCs)
and GTE are investing billions of dollars in
broadband technologies and have aggressive
timetables for those projects. For example,
SBC Communications recently announced a
$6 billion project to bring DSL to 77 million
households by the end of 2002.3 3And the via-
bility of DSL offerings by competitive local
exchange carriers (CLECs) was increased by a
recent FCC ruling on line sharing, which
eliminates the need for consumers to buy a
second telephone line to use the CLEC’s DSL
service.3 4 Finally, AOL has agreements with
three BOCs, Bell Atlantic, SBC Communi-
cations, and Ameritech, to offer AOL Plus, a
new version of AOL configured for broad-
band users, at about $40 a month.3 5

AOL also recently invested $1.5 billion in
Hughes Electronics to accelerate the growth of
DirecPC, a satellite-based means of Internet
access.3 6DirecPC users download information
via satellite at speeds of up to 400 Kbps. The
upstream connection from the home, howev-
er, is provided via standard telephone line at
speeds of between 28 and 56 Kbps.
Consumers pay about $50 a month for 100
hours of service.3 7 Several other satellite com-

panies, such as Loral and Lockheed Martin,
have plans to deploy early in the next decade
services that will transmit information both
upstream and downstream via satellite.38

Open Access

Until the June 1998 announcement of the
AT&T-TCI merger, little attention had been
devoted to the policy questions raised by cable
modem services.3 9In the 1996 Telecommuni-
cations Act, Congress proclaimed in broad
terms that the policy of the United States is
“to preserve the vibrant and competitive free
market that presently exists for the Internet
and other interactive computer services, unfet-
tered by Federal or State regulation . . . .”4 0

AOL, MindSpring Enterprises, GTE, US West,
and many smaller ISPs, however, quickly per-
ceived that the merger threatened their posi-
tions in the marketplace. They urged that local
governments and the FCC adopt open access
as a means of protecting competition. The
first jurisdiction to enact an open-access
requirement was Portland, Oregon.

The Portland Ordinance 
Despite the fact that the @Home cable

modem service was not available in Portland,
the prospect of AT&T’s acquiring TCI and
offering @Home galvanized AOL and the
established Oregon narrowband ISPs.
Although AT&T intended to allow @Home
customers to connect with any Web site
through @Home’s facilities, AOL feared that
few customers would want to pay for its ser-
vice after paying $40 a month for @Home.
The local ISPs feared that, without access to
AT&T’s high-speed facilities, they would be
unable to offer broadband services. AOL
hired a lobbyist to assist the local ISPs and
helped shape the argument that the cable
modem platform should be open to all ISPs.
This coalition found a sympathetic audience
in David Olson, director of the Portland area
cable commission, who equated AT&T’s
cable system with the incumbent local tele-
phone company, US West. Olson stated,
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when US West and AT&T “are going to dom-
inate the two wires that go into everybody’s
home, from pauper to king, they need to have
that wire be available to serve other interests
but their own. . . . That’s been the core of
telecommunications policy for years.”4 1

Olson’s view, while illuminating, is erro-
neous, because the core of telecommunica-
tions policy is that cable services are regulat-
ed differently than telephone services.4 2

In a series of letters, AT&T told Olson that
@Home is a cable service and, thus, the com-
pany was not required to open its network in
the same manner as local telephone compa-
nies. Moreover, AT&T claimed that the city
lacked the authority to impose the open-
access requirements.43 The coalition of local
ISPs cast AT&T as a behemoth that would
crush local businesses and severely affect
“consumer choice, price of service, and tech-
nology innovation.”4 4 The plea to protect
small local businesses was especially appeal-
ing to the Portland area cable regulatory
commission, which recommended to city
and county elected officials that AT&T’s
cable modem service be treated as an essen-
tial facility. As one cable commissioner stat-
ed, “It’s like if I owned all the airports in the
world and I owned an airline and said only
my airline could land there.”4 5

On December 17, 1998, the Portland city
and Multnomah County commissioners
adopted the following requirement:

Transferee [i.e., AT&T] shall provide,
and cause Franchisees to provide,
nondiscriminatory access to Fran-
chisees’ cable modem platform for
providers of internet and on-line ser-
vices, whether or not such providers
are affiliated with Transferee or
Franchisees, unless otherwise required
by applicable law.46

The ordinance also required that revenue
from cable modem services be included in
the franchisees’ gross revenue, which is used
to calculate franchise fee payments to local
governments.47

The ordinance is intriguing because it
assumes that AT&T’s cable network has the
capacity to handle an unlimited number of
ISPs; the ordinance does not specify what
would occur should demand for access to the
cable modem platform exceed capacity, or
what should transpire if traffic from a large
number of ISPs were to degrade the perfor-
mance of the network. And the ordinance
assumes that the cable commission has the
competence to monitor AT&T’s relations
with ISPs to detect instances of discrimina-
tion. Despite the requirement of nondiscrim-
ination, the ordinance does not actually pro-
mote competition on equal terms because
@Home will have significant advantages over
other ISPs. As one antitrust scholar wrote
about nondiscriminatory access rules for
essential facilities:

The other firms will pay the price
charged by the facility; while the con-
troller will “charge” itself the same
price, the controller actually incurs
only the resource cost of generating
access for itself. The cost to the facil-
ity may thus be an amount far lower
than the “nondiscriminatory” price
that others are paying, leaving the
facility with a substantial advantage
in the downstream market.4 8

To regulate “nondiscriminatory access,” the
cable commission will have to develop elabo-
rate rules governing pricing arrangements sim-
ilar to the FCC’s rules concerning relations
between ILECs and CLECs, a task far beyond
the local agency’s resources and expertise.4 9

Most important, the open-access require-
ment is contingent on AT&T’s establishing
cable modem service. AT&T is not required
to establish a cable modem platform; only if
it does so must it make the platform available
to unaffiliated ISPs. In response to the
Portland requirement, AT&T refused to roll
out @Home in Portland.5 0 Michael
Armstrong, CEO of AT&T, stated: “We
believe our cable customers should be able to
access any portals and content they want to
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reach. . . . But it should be done on the basis
of a sound commercial relationship, not
through regulation . . . . Cable carriage that
does not deal with these realities will simply
chill broadband investment and kill a compet-
itive alternative to the local Bell companies.”51

AT&T rejected the open-access requirement,
and in early January 1999 Portland and
Multnomah County denied the transfer of
TCI’s franchises. AT&T then initiated a lawsuit
challenging the local governments’ actions. 

The FCC’s Broadband Report
Following the decision by Portland, a

fierce lobbying campaign broke out at the
FCC as the agency considered the AT&T-TCI
merger and a report on the deployment of
broadband facilities.5 2 As part of the
Telecommunications Act of 1996, Congress
requires that the FCC regularly study the
broadband market and, if necessary, “take
immediate action to accelerate deployment
of such capability by removing barriers to
infrastructure investment and by promoting
competition in the telecommunications mar-
ket.”53 To AT&T and its allies, policies like
Portland’s discourage investment; to
openNET and its allies, AT&T’s control of
cable modem service harms competition.
Both sides viewed the FCC, which has the
authority to preempt local regulation, as a
critical forum in which to shape policy for
the emerging broadband market.

In its Broadband Report, adopted January
28, 1999, the FCC found that “substantial
investment in broadband technologies is tak-
ing place across virtually all segments of the
communications industry”5 4 and that
deployment is occurring on a major scale.5 5

In terms of the “last mile” to the residential
consumer, the commission stated:

We believe it is premature to con-
clude that there will not be competi-
tion in the consumer market for
broadband. The preconditions for
monopoly appear absent. Today no
competitor has a large embedded
base of paying residential customers.

The record does not indicate that the
consumer market is inherently a nat-
ural monopoly. Although the con-
sumer market is in the early stages of
development, we see the potential for
this market to accommodate differ-
ent technologies such as DSL, cable
modems, utility fiber to the home,
satellite and terrestrial radio. The
fact that different companies are
using different technologies to bring
broadband to residential customers
and that each existing broadband
technology has advantages and dis-
advantages as a means of delivery to
millions of customers opens the pos-
sibility of intermodal competition,
like that between trucks, trains, and
planes in transportation.5 6

Given that view of the broadband market, it was
no surprise that the FCC rejected the sugges-
tion that ISPs should have a right of access to
cable modem services. First, the agency stated
that its duty to encourage broadband deploy-
ment required that it “look broadly at all meth-
ods of providing additional bandwidth to cus-
tomers, not just those methods provided by
cable companies . . . .”5 7Second, the record indi-
cated that multiple methods of accessing
broadband are or soon will be available to con-
sumers. Thus, the FCC saw no reason to enact
open access to cable modem platforms at that
time.5 8It did note, however, that it would mon-
itor broadband deployment closely. 

Throughout the report, the FCC acknowl-
edged that the market was changing rapidly
and that the report represented a snapshot
taken at an early stage.5 9And, although it did
not refer specifically to Portland, the com-
mission’s view of the market fundamentally
disagrees with the view that cable modem
service is an essential facility. 

The AT&T-TCI Merger
On February 16, 1999, the FCC approved

the AT&T-TCI merger without imposing any
condition that AT&T open its cable modem
platform to unaffiliated ISPs.6 0 One of the
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most significant issues raised during the
inquiry was the status of cable-Internet ser-
vices. To AT&T-TCI, @Home was a “cable ser-
vice” as defined by the Communications Act;
consequently, the FCC was prohibited from
imposing any obligations beyond those pro-
vided by Congress in Title VI of that act.6 1

AT&T’s reading of the Communications Act
meant that cable companies offering cable
services were not subject to interconnection
requirements, such as those imposed on
ILECs under Title II of that act. Other parties
argued that @Home was a “telecommunica-
tions service” under Title II of the Communi-
cations Act and AT&T’s cable modem plat-
form should be open to ISPs, just as the local
telephone network is open to ISPs.62 The
commission, however, did not determine the
status of cable modem services. That would
later become a significant part of the Portland
litigation; in June 2000 the Ninth Circuit
found that @Home was a telecommunica-
tions and information service and was not
subject to local regulation.63

Another issue unresolved by the FCC was
the definition of the market for Internet
access services. AT&T-TCI argued that broad-
band and narrowband services are in the
same market.6 4 AOL and other ISPs argued
that narrowband services are not reasonable
substitutes for broadband services and thus
the two are in distinct markets.6 5The defini-
tion of the market did not affect the outcome
of the FCC’s analysis. If defined to include
both broadband and narrowband services,
the market for Internet access is “quite com-
petitive,” and the merger would not have
adverse effects.6 6Even when confined to only
broadband services, the market was still com-
petitive. The agency stated: 

Although AT&T-TCI together might
be able more quickly to deploy high-
speed Internet access services and
win a significant number of residen-
tial Internet access customers, it
appears that quite a few other firms
are beginning to deploy or are work-
ing to deploy high-speed Internet

access services using a range of other
distribution technologies.67

The merger would not eliminate any scarce
assets or capabilities and would yield public-
interest benefits in the form of a quicker roll-
out of broadband services.6 8

Especially important to the FCC was
AT&T’s commitment to allow cable modem
customers access to any Internet content.
The company wrote:

Even if an online service provider cannot
or does not want to enter into [an agree-
ment providing TCI customers with
unimpeded access to that provider], cus-
tomers of TCI@Home, TCI’s cable
Internet service, can still access that
provider through their TCI/IP connec-
tions using a “bring-your-own-access-
plan” like that actively marketed by
AOL. TCI customers subscribing to
AOL under the BYOA plan today can
connect directly to AOL by “double
clicking” on the AOL icon on their com-
puter desktop. They do not have to “go
through” @Home or view any @Home-
provided content or screens. In fact, if
they so desire, customers will be able to
remove the @Home icon from their
desktop completely. This will continue
to be the case after the merger.69

This passage needs to be explained carefully
because at first glance it is somewhat misleading.

AOL has multiple price plans. Those con-
sumers who use AOL as their ISP gain unlim-
ited access to the Internet and AOL’s propri-
etary content and features for $21.95 a
month. Those consumers “go through”
AOL’s sign-on screen, advertising screen, and
home page before going to another Web site.
Consumers who use an ISP other than AOL
may gain unlimited access to AOL’s propri-
etary content and features for $9.95 a
month.7 0 AOL does not, however, sell
Internet access without AOL’s content.7 1 In
contrast, @Home has only one pricing plan,
$39.95 to $44.95 a month for unlimited
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access to the Internet.7 2 Access to sites that
charge for content, such as AOL, would cost
an additional amount, payable to the content
provider. Thus, an @Home subscriber who
was also an AOL subscriber would pay $39.95
to $44.95 a month to @Home and $9.95 a
month to AOL. While those subscribers
could configure their computers to connect
with AOL without “going through” any
@Home content, they would still be using
@Home’s servers, routers, and other Internet
access support facilities.

With its recent merger with Excite, @Home
has great incentives to steer its customers to
Excite as the first screen they see. Since cable
operators keep 65 percent of the monthly fee
charged for @Home, @Home’s profit has to
come from the sale of advertising.7 3 As T. J.
Jermoluk, Excite@Home’s CEO stated, “We
don’t want to be a dumb pipe for others to take
advantage of.”7 4AOL, which will be fully acces-
sible to @Home’s subscribers, however, has
built its business on controlling that prime
piece of electronic real estate—the first screen—
and by offering a package of services such as
easy access to the Internet, e-mail, and chat
rooms, as well as customer service and one-stop
billing. Although AOL’s advertising revenue is
increasing,7 5 AOL’s president Bob Pittman
admits the company would lose money with-
out the $21.95 monthly fee that most of its 23
million users pay for Internet access.7 6 AOL’s
need for the revenue stream from customers
who purchase its bundle of content and
Internet access service explains why the firm
vehemently fought against being confined to
“BYOA” customers. Excite’s need to be a start
page for broadband Internet users explains
@Home’s opposition to becoming a “dumb
pipe.” As one writer noted, “This struggle isn’t
about where you can go, but about where mass-
es of consumers are going to be herded.” 77

AT&T Corp. v. City of Portland
After the FCC approved the AT&T-TCI

merger and issued its Broadband Report, leg-
islative proposals concerning broadband
access were introduced in Congress,7 8 but
they were not expected to be enacted because

Congress is reluctant to meddle with the
Internet except when sex is involved.7 9And a
small ISP known as Internet Ventures asked
the FCC to rule that ISPs are entitled to
access to cable systems under the leased-
access provisions of the Communications
Act. Given the FCC’s aversion to regulating
the cable broadband market, it was not sur-
prising that the FCC denied that petition.8 0

Consequently, AOL and its allies began
intensely lobbying the remaining local gov-
ernments considering transfer of TCI’s fran-
chises to AT&T.8 1 The importance of local
governments as a forum for this dispute
markedly increased after a federal judge ruled
that Portland’s open-access policy was not
preempted by federal law.

In a June 3, 1999, opinion that can be
described as cursory at best, Judge Owen
Panner ruled that the Portland–Multnomah
County open-access policy was not preempted
by federal statutes concerning cable ser-
vices.8 2 A critical aspect of Judge Panner’s
decision is the assumption that Internet access
over cable is a cable service (both parties had
agreed that Internet access via cable was a
cable service). The court of appeals ultimate-
ly reversed Judge Panner’s ruling because the
court did not view @Home as a “cable ser-
vice,” and the basis for municipal jurisdiction
vanished. Judge Panner read the relevant
statutes as reflecting congressional intent “to
interfere as little as possible with existing
local government authority to regulate cable
franchises”8 3 and permitting local govern-
ments to determine whether a change in
ownership will reduce competition.84 Having
concluded that the open-access policy was
within the scope of local government author-
ity, Judge Panner devoted little attention to
AT&T’s substantive constitutional claims.

The tenor of Judge Panner’s opinion is cap-
tured by his highly deferential approach to the
local governments’ conclusion that the cable
modem service was an essential facility. AT&T
questioned the record before the local govern-
ments and the competence of municipal offi-
cials to determine highly technical antitrust
issues.8 5 Judge Panner, however, stated: “It is
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not my role to second-guess the findings sup-
porting the decision to impose open access. So
long as the City and County act within their
jurisdiction, their findings are entitled to def-
erence.”86 As support for this posture, he cited
two equal protection cases in which local
authorities received highly deferential review.
Glaringly absent from this opinion is any ref-
erence to Turner Broadcasting System, Inc. v.
FCC,8 7 in which the Supreme Court held that
courts faced with First Amendment chal-
lenges to content-neutral regulations target-
ing cable systems must examine the legislative
record to determine if the legislative body has
“drawn reasonable inferences based on sub-
stantial evidence.”88 As will be discussed later
in this paper, the open-access regulation
should have been subjected to a much more
rigorous standard of judicial review than that
used by Judge Panner. 

Shortly after Panner’s decision in AT&T
Corp. v. City of Portland, FCC chairman
William Kennard spoke at the annual con-
vention of the National Cable Television
Association and invited the industry to peti-
tion the FCC for preemption of local open-
access regulations.8 9 Kennard described his
vision of a broadband market consisting of
“multiple pipes” such as DSL, cable modem,
terrestrial wireless, and satellite. He stated:
“Sometimes people talk about broadband as
though it is a mature industry. But the fact is
that we don’t have a duopoly in broadband.
We don’t even have a monopoly in broad-
band. We have a NO-opoly. Because, the fact
is, most Americans don’t even have broad-
band.”90 Noting the rapid emergence of new
services, Kennard claimed that the FCC’s
nonregulation of the Internet is “born of
humility. Humility that we can’t predict
where this market is going.”91 According to
Kennard, a patchwork of local regulations
would create chaos and deter investment in
broadband facilities.9 2

AT&T chose not to petition the FCC and
instead filed an appeal with the Court of
Appeals for the Ninth Circuit.9 3 The FCC
then faced difficult questions about what
role, if any, it should play in the appeal. In

August 1999 the agency filed an amicus brief
that outlined its long history of nonregula-
tion of the Internet, its view of the broadband
market as highly competitive, and the fact
that the legal status of cable Internet access
has not yet been resolved.

This last point was particularly important
because the FCC cautioned the appellate
court that, even in the absence of express
statutory preemption, the FCC could pre-
empt local regulations that conflict with fed-
eral policy.94 One method of preemption, the
agency hinted, would be for it to classify
cable-Internet services as “advanced telecom-
munications capability,” which would be
beyond the scope of local governments. That
would enable the agency to develop a coher-
ent policy for the broadband market that
would not differentiate among technologies.
The agency stated:

The FCC is the only agency with
jurisdiction over all of the current
providers of broadband technolo-
gy—cable operators, wireline tele-
phone companies, providers of wire-
less telecommunications service, and
satellite communications firms.
Local franchising authorities, in con-
trast, are in no position to imple-
ment technologically-neutral poli-
cies with respect to these competi-
tors. These considerations support a
narrow judicial resolution of the dis-
pute before this Court.9 5

The FCC’s decision to intervene in the
appeal was influenced by the July 13, 1999,
decision of Broward County, Florida, to
require cable franchisees in unincorporated
parts of the county to provide unaffiliated
ISPs “such access on rates, terms, and condi-
tions at least as favorable” as those provided
to their affiliated ISPs.96 Despite the claims
of proponents of open access that many
other cities would enact similar provisions,9 7

and very intense lobbying campaigns in
major markets such as San Francisco,9 8only
a very small number of local governments
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have imposed open-access requirements on
AT&T.99 More than 1,500 local governments
approved the transfer of TCI and MediaOne
franchises to AT&T without an open-access
condition.1 0 0 Open-access requirements,
however, have been imposed on other cable
operators, such as Cox, Comcast, Charter,
and Adelphia,101 and were under considera-
tion in a variety of communities until the
Ninth Circuit said the debate was a matter
for the FCC.102

The AT&T-MindSpring Agreement
In August 1999, the FCC declined to open

a formal proceeding on cable modem service
out of fear that such a proceeding would chill
investment in this service.1 0 3 Chairman
Kennard, however, urged AT&T to negotiate
an agreement to open its cable systems to
unaffiliated ISPs. AT&T’s CEO announced
to Wall Street analysts that the company
intended to pursue relationships with multi-
ple vendors once its exclusive contract with
Excite@Home expired in 2002, and it was
widely reported that AT&T was negotiating
with firms such as AOL, Yahoo, Microsoft,
and MindSpring.104 It was not surprising,
then, that on December 6, 1999, AT&T,
MindSpring, and the head of the FCC’s local
and state government advisory committee
announced a set of principles to be used in
contract negotiations between AT&T and
unaffiliated ISPs.

According to the letter sent to Chairman
Kennard, AT&T promised to work toward
providing consumers with

• a choice of ISPs;
• the ability to exercise their choice of

ISPs without having to subscribe to
any other ISP;

• a choice of Internet connections at
different speeds at prices reason-
able and appropriate for those
speeds;

• direct access to all content available
on the World Wide Web without
any AT&T-imposed charge to the
consumer for such content;

• the continued ability to change or cus-
tomize their “start page” and other
aspects of their Internet experience;

• the functionality of their ISP com-
parable to that which such ISP has
on competing high-speed systems,
subject to any technical constraints
particular to, or imposed on, all ISPs
using AT&T’s cable system to deliv-
er high-speed Internet access.105

AT&T was prepared to negotiate agreements
with multiple ISPs that would take effect at
the expiration of its exclusive contract with
Excite@Home in 2002. Those agreements
would provide the ISP with Internet trans-
port services at “prices reasonably compara-
ble to those offered by AT&T to any other ISP
for similar services,” the opportunity to mar-
ket high-speed Internet access to AT&T’s
cable customers, the opportunity to bill cable
subscribers directly, and the opportunity to
maintain brand recognition.106 In a separate
statement, AT&T noted that access for mul-
tiple ISPs would occur only after “technical
issues are addressed,”107 a process that
Excite@Home’s chief technology officer
claimed would be difficult because the “tech-
nology to do what we’re talking about in that
letter doesn’t exist today.”108

AT&T’s plan drew a mixed reaction from
ISPs and other proponents of open access
who claimed that it was a step in the right
direction but did not go far enough.1 0 9

Noticeably absent as a party to the letter was
Internet giant AOL, which, unbeknownst to
the rest of the world, was negotiating its
merger with Time Warner. AOL’s George
Vradenburg, senior vice president for global
and strategic policy, commenting on the
AT&T-MindSpring agreement, stated that
“the rubber’s going to hit the road and really
test this in reality when we try to enter into
enforceable agreements.”110

The AOL–Time Warner Merger
Time Warner has an exclusive contract

with Road Runner to provide high-speed
Internet services over Time Warner’s cable
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systems until the end of 2001. One of the
intriguing consequences of AOL’s merger
with Time Warner is that AOL, the principal
advocate of open access, will inherit this
exclusive arrangement. And since Time
Warner and MediaOne are the dominant
shareholders in Road Runner, two archrivals,
AOL and AT&T, would have been partners in
Road Runner until the Department of Justice
intervened. On the basis of antitrust con-
cerns raised by the AT&T-MediaOne merger,
the Department of Justice required AT&T to
divest its interest in Road Runner.1 1 1

Nonetheless, a deal between AOL and AT&T
seems almost inevitable: AOL wants access to
AT&T’s cable systems and AT&T wants to
provide local telephone service over the
AOL–Time Warner cable systems.

At the time of the merger announcement,
the position of AOL–Time Warner on open
access was ambiguous. In a press release, the
companies stated that they would be “com-
mitted to ensuring consumer choice of ISPs
and content and that they hope this merger
will persuade all companies operating broad-
band platforms to provide consumers with
real choice.”112 But “real choice” seems suffi-
ciently loose to cover a variety of positions
that fall short of mandated access for all ISPs.
As Communications Today reported:

Steve Case, asked directly if AOL
would remain an open-access parti-
san, mumbled several sentences
about how it remains committed to
multiple choices for consumers. “We
are committed to the concept,” Case
said. What he did not say was “AOL
was open access, so now Time Warner
is too.” There’s a fair amount of dis-
tance between the two statements.113

Shortly after the merger announcement,
AOL instructed its lobbyists to stop advocat-
ing open-access legislation.1 1 4 Steve Case
adopted Gerald Levin’s view that private
negotiations, rather than government regula-
tions, should define the terms under which
unaffiliated ISPs use cable systems for high-

speed Internet access. AOL was now in a posi-
tion to understand the business and regula-
tory realities that make mandatory open
access a questionable idea. Voluntary open-
access plans allow companies the flexibility
to control the risk involved in the experimen-
tal venture of constructing broadband net-
works; they, not regulators, set the timetable
and technical parameters, and allow for
experimental rollouts. 

On February 29, 2000, AOL and Time
Warner unveiled a framework for ISP use of
Time Warner’s broadband cable facilities.
The memorandum of understanding (MoU)
establishes the following:

• Consumers will have choice among
ISPs and will not be required to
purchase service from an ISP affili-
ated with AOL–Time Warner;

• AOL–Time Warner will negotiate
arm’s-length commercial agree-
ments with both affiliated (such as
AOL) and unaffiliated ISPs and
these agreements will not discrimi-
nate on the basis of whether or not
the ISP is affiliated with
AOL–Time Warner;

• AOL–Time Warner will allow video
streaming; and

• ISPs will be able to have a direct
relationship with the customer.1 1 5

The companies did not place a limit on the
number of ISPs with which they would deal
but added that the number of ISPs that
could be accommodated was contingent on
the “technological limitations” of broadband
cable.116 Furthermore, Time Warner stated
that it would try to work with Road Runner
so that other ISPs could use Time Warner
cable systems before 2002.1 1 7

Like the AT&T-MindSpring letter, the
AOL–Time Warner MoU received a mixed
reaction. Appearing before the Subcommit-
tee on Communications of the Senate
Committee on Commerce, Science, and
Transportation, Case and Levin resisted
efforts to enact the principles of the MoU as
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law. For example, Levin told senators that
“there’s something even higher than the
MoU and that’s a sense of values.” 1 1 8

Over snickering among spectators,
Levin explained that beyond honest
corporate culture of TW and AOL,
senators could count on competition
in market from DSL, DBS and fixed
wireless to ensure cable operators will
want to maximize revenue by accom-
modating ISPs at fair rates.119

Case and Levin urged other cable companies
to adopt the principles of the MoU, which is
not surprising because that would enable AOL
to increase its broadband reach. Other major
cable players, such as Cox and Comcast,
recently announced that they will consider
opening their systems after June 2002, but so-
called consumer advocates continue to call for
government-mandated open access.120 As
Kennard warned the cable industry in
December 1999, “Don’t underestimate the
power of this issue to capture the attention,
and the ire, of American consumers.”121

The AT&T-MediaOne Merger
On June 5, 2000, the FCC conditionally

approved the AT&T-MediaOne merger, pro-
vided that AT&T complied with rules limit-
ing cable system ownership by May 2001.1 2 2

The agency again refused to require that
AT&T open its cable systems to unaffiliated
ISPs, believing that consumers would not be
harmed as long as alternative means of
broadband Internet access continued to
develop or unaffiliated ISPs were permitted
access to AT&T’s facilities.

The FCC’s description of the emerging
broadband market again undercuts claims that
cable modem service has the characteristics of
an essential facility. The commission stated:

[T]here is evidence that ILECs,
CLECs, and other competitive
providers are aggressively rolling out
alternative broadband technologies,
notwithstanding cable’s early lead in

the nascent broadband area. ISPs
lacking direct access to provide broad-
band services over cable systems are
entering into alliances with alterna-
tive broadband providers, thereby
accelerating the deployment of these
technologies. Currently, those alter-
native technologies are attracting new
subscribers at an exponential rate and
prices for these new services appear to
be falling. In fact, DSL sales are cur-
rently growing at a more rapid rate
than cable modem sales.123

Moreover, ATT agreed to extend the commit-
ments made in its December 6, 1999, agreement
with MindSpring to MediaOne properties.124

The FCC was hopeful that private negotiations
would resolve the technical and business issues
associated with unaffiliated ISP access to cable
infrastructure “without the imposition of a gov-
ernment-mandated model.”125

Several parties, such as MCI and
MindSpring, argued that the FCC should
classify cable systems offering Internet ser-
vice as common carriers, subject to Title II of
the Communications Act. The commission
declined, stating that there may come a time
when it will address the disparate treatment
of cable and telephone broadband services,
but these issues have industry-wide applica-
tion and the merger review was not the
appropriate forum.1 2 6 The appropriate
forum would arise in response the Ninth
Circuit’s decision in the Portland case. 

The Ninth Circuit’s Treatment of Cable-
Internet Service

The ability of local governments in the
western United States to mandate open
access completely evaporated on June 22,
2000, when the Court of Appeals for the
Ninth Circuit ruled that @Home was not a
cable service.127 The Ninth Circuit divided
@Home into two elements. “To the extent
@Home is a conventional ISP, its activities
are one [sic] of an information service.
However, to the extent that @Home provides
its subscribers Internet transmission over its
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cable broadband facility, it is providing a
telecommunications service as defined in the
Communications Act.”1 2 8Congress prohibit-
ed local governments from “limiting, restrict-
ing, or conditioning” the provision of a
telecommunications service by cable opera-
tors; thus, Portland could not tie the fran-
chise transfer to AT&T’s compliance with the
open-access requirement.129

The Ninth Circuit believed that it could
not rationally apply the scheme of cable reg-
ulation to “a non-broadcast interactive medi-
um such as the Internet.”130 In contrast,
treatment of cable broadband as a telecom-
munications service “coheres with the overall
structure” of the Communications Act.1 3 1

While noting that the FCC subjects ILEC
DSL platforms to common carrier regula-
tion, the Ninth Circuit was careful to note
that the Communications Act also allowed
the FCC to forbear from imposing similar
obligations on cable broadband services.1 3 2

Stated differently, the FCC may choose to
regulate cable modem platforms like DSL
platforms, but the classification of a portion
of cable modem service as “telecommunica-
tions” does not automatically trigger com-
mon carrier regulation.

FCC chairman Kennard responded to the
Ninth Circuit’s opinion by announcing that
the FCC would open a proceeding to define the
appropriate regulation for cable broadband ser-
vices. He cautioned, however, that he had not
changed his preference for market forces’ defin-
ing the terms under which unaffiliated ISPs
gain access to cable systems. He stated, “Calling
this a telecom service doesn’t mean it invokes all
the traditional telephone regulations.”1 3 3

Meanwhile, AT&T began signing up Portland
area residents for @Home.134

The Essential Facilities
Doctrine

The case for open-access regulation rests
heavily on the claim that the cable modem is
an essential facility.135 Proponents of open
access use “essential facility” loosely, in effect

as an epithet reflecting the fact that a cable
company has something that unaffiliated
ISPs want.1 3 6But in law, “essential facility” is
an antitrust term, used only after a detailed
inquiry into the economic or practical infea-
sibility of duplicating the facility and other
factors.1 3 7 Consequently, it is extraordinary
to regard a service that has not yet been
deployed as an essential facility and to
impose on it prophylactic regulations. Even if
a facility is “essential,” denial of access is not
per se a violation of the antitrust laws; a
monopolist with legitimate business reasons
may refuse to deal with competitors.138

If an ISP such as MindSpring were to sue
AT&T for refusing to open its cable modem
service in a particular market, MindSpring
would face an insurmountable burden in
proving a Sherman Act violation; that
explains why lobbying has been the preferred
tactic of advocates of open access.139 The dif-
ficulty of proving an essential facilities case is
aptly illustrated by Apartment Source v.
Philadelphia Newspapers, Inc.,140 a recent case in
which the defendants’ refusal to publish the
plaintiffs’ advertising was claimed to violate
the Sherman Act. 

Apartment Source v. Philadelphia Newspapers
Apartment Source is an apartment loca-

tor service that links prospective tenants with
apartment owners. One of its competitors is
Apartment Solutions, which is owned by
Philadelphia Newspapers Inc., the publisher
of the city’s largest daily newspapers, the
Philadelphia Inquirer and the Philadelphia Daily
News. Those newspapers refused to accept
Apartment Source’s advertisements because
of a long-standing policy of denying access to
competitors. In contrast, Apartment
Solutions advertises extensively in the
Inquirer and the Daily Newsat a fraction of the
going advertising rates. Apartment Source
challenged the newspapers’ policy as an
antitrust violation, claiming that access to
those newspapers was essential to its ability
to compete. Apartment Source asked the
court to “level the playing field by requiring
PNI to accept a modest amount of
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Apartment Source advertising.”1 4 1 After a
four-day nonjury trial, Judge John Padova of
the U.S. District Court for the Eastern
District of Pennsylvania ruled that the plain-
tiffs failed to prove that PNI violated the
Sherman Act. 

The parties agreed that the relevant geo-
graphic market was the Philadelphia region
but disagreed about the relevant product
market. The plaintiffs claimed that apart-
ment-locator services formed a product mar-
ket or, alternatively, formed a submarket of
the market for apartment rentals. Antitrust
plaintiffs bear the burden of defining the rel-
evant product market, and in this case
Apartment Source failed to demonstrate the
existence of an apartment-locator services
market. Judge Padova found:

There is evidence in the trial record
that the consumer at issue here,
apartment communities with 100 or
more units, treat [sic] apartment
guide books, classified advertising in
newspapers, and other advertising
vehicles as substitutes to listing with
an ALS. In other words, there are a
wide variety of advertising vehicles
that are reasonably interchangeable
by apartment communities for the
same purpose: securing renters to fill
vacant apartments.142

This definition of the product market was
fatal to the plaintiffs’ claim that PNI was a
monopolist in control of an essential facility.
The newspapers’ share of the apartment
rental advertising market was only 25 per-
cent, a figure insufficient to establish
monopoly power.143

The test for determining if a facility is
essential is whether or not denial of access
imposes a severe handicap on competitors.
Judge Padova found that the newspapers’
own apartment-listing service, Apartment
Solutions, was “bleeding red ink” despite its
extensive advertising in the newspapers at
highly subsidized rates.144 Thus, it was erro-
neous for the plaintiffs to believe that they

could turn their venture into a profitable one
if allowed to advertise in PNI’s newspapers.
Also, if equivalent facilities exist or if the ben-
efits to be derived from access to the alleged
essential facility can be obtained from other
sources, the claim will fail. There were many
feasible alternatives to PNI’s newspapers,
including “the suburban daily newspapers,
the weekly newspapers, the Internet, the
Yellow Pages, and direct mail. Suppliers in
the apartment advertising market can, and
do, advertise in the 75% of the market not
controlled by PNI.”1 4 5 And Judge Padova
found that the newspapers’ refusal to deal
with their competitor was based on a valid
business reason—eliminating lost revenue.146

In his decision, Judge Padova made the
following comment particularly applicable
to the open-access issue:

[T]he Court is not without sympathy
for the difficulties faced by Plaintiffs
in their new business venture. After
all, PNI controls Philadelphia’s
largest daily newspapers, aggressively
promotes Apartment Solutions in its
newspapers, and flatly denies
Apartment Source any access to this
advertising vehicle. . . . [In the plain-
tiffs’ eyes,] PNI’s actions are unfair;
while PNI props up its subsidiary
with one hand, PNI pushes
Apartment Source down with the
other. . . . 

. . . But the antitrust laws are not
designed to redress the alleged harm
suffered by the Plaintiffs. The general
rule is that a company is free to do business
with and to refuse to do business with any-
one it pleases; a company is not obligated
to give its competitors a helping hand. . . .
A refusal to deal violates the antitrust laws
in only very limited circumstances.1 4 7

Stated differently, the antitrust laws do not
pursue elusive goals such as a “level playing
field” by eliminating all forms of competitive
advantage. Behavior that may be harmful to a
particular competitor, but does not harm the
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market, is legal. As the Supreme Court stated,
the purpose of antitrust policy is “the protec-
tion of competition, not competitors.”148

Cable Modem Service and the Essential
Facilities Doctrine

Because of the tie between the newspapers
and Apartment Solutions, the PNI case pro-
vides a useful perspective for evaluating the
antitrust implications of @Home’s exclusive
contracts with its cable parents such as
AT&T or Comcast. Judge Padova’s essential
facility analysis is applicable to industries
other than newspaper publishing. For exam-
ple, in Cyber Promotions v. America Online,
Inc.,1 4 9 the same type of analysis was
employed in a case brought by an e-mail
advertising firm that sought to use AOL’s
system. In Cyber Promotions, AOL was found
not to control an essential facility because
there were numerous other ways for advertis-
ers to reach AOL subscribers and AOL had
legitimate business reasons for blocking
Cyber’s e-mail. 

If AT&T or Comcast were sued under the
essential facilities doctrine, the plaintiff
would have to establish both the relevant
geographic and product markets. Defining
the geographic market is relatively easy;
defining the product market is more diffi-
cult, especially given the nascent nature of
residential broadband services. A plaintiff
would seek the narrowest product market
definition, arguing, as AOL did during the
FCC’s consideration of the AT&T-TCI merg-
er, that broadband services constitute a mar-
ket distinct from narrowband services.

The argument for defining the market
narrowly focuses on the higher speed of
broadband services. According to this view,
narrowband services are not adequate substi-
tutes for broadband services. Conversely, the
argument for defining the market to include
both narrowband and broadband services
views the higher price of broadband as a dis-
advantage that explains why consumers thus
far prefer lower-cost narrowband services.1 5 0

Even if defined as including only broadband
services, a particular geographic market may

be quite competitive. For example, the Los
Angeles Information Technology Agency
recently defined the product market to
include only broadband services. The ITA
examined competition to cable modem ser-
vice, such as DSL, satellite, and MMDS ser-
vices, and agreed with the FCC that there was
no evidence to indicate that cable modem
service would emerge as a monopoly.1 5 1

The point of defining a relevant product
market is to measure market power, but even
a high market share, say, 80 percent or high-
er, may not necessarily indicate monopoly
power. Given the fledgling status of the
broadband market, a cable modem service
provider’s large market share in a particular
geographic area may be only temporary and
may “quickly dissipate as competitors catch
up.”152 And a cable modem service provider’s
large market share in a particular geographic
area does not necessarily mean that the
provider controls an essential facility. As
shown in the PNI case, the test for determin-
ing whether a facility is essential or not turns
on whether denial of access imposes a severe
handicap on competitors; if equivalent facili-
ties exist, or the benefits to be derived from
access to the alleged essential facility can be
obtained from other sources, the facility is
not essential. Thus, the presence of alterna-
tive ways for an ISP to reach broadband con-
sumers, such as through DSL or wireless
techniques, sharply undercuts the claim that
a cable modem platform is an essential facil-
ity. The fact that alternatives may be more
expensive or less convenient does not neces-
sarily mean that the cable modem is an essen-
tial facility. 

Closely related to the question of essen-
tiality is the competitor’s inability practically
or reasonably to duplicate the alleged essen-
tial facility. Again, this is a very market-spe-
cific inquiry. In markets where DSL or other
broadband technologies are available on eco-
nomically feasible terms, a cable operator’s
refusal to deal with unaffiliated ISPs does
not pose a severe handicap. In markets where
feasible alternatives do not exist, the huge
capital costs of building an alternative cable
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network would indicate the infeasibility of
duplicating the incumbent’s network.1 5 3

However, given the planned capital expendi-
tures to deploy noncable broadband facili-
ties, it is likely that in a few years cable will be
the sole broadband provider only in unusual
market situations. Of course, even in markets
served by both DSL and cable broadband ser-
vices, there may be neighborhoods where,
because of technical considerations, DSL and
cable modem services do not compete head-
to-head.154 But the fact that those pockets
could probably also be served by terrestrial
wireless and satellite services undercuts the
essential facility status of cable. 

Even if the expense of duplicating a cable
network makes it “infeasible” for the present,
forced open access may not be the best
approach for future competition. Letting
everyone onto the cable network will decrease
incentives to innovate to find low-cost ways
of duplicating the network. 

Technical Issues
Assuming that the cable modem platform

is considered an essential facility, the ques-
tion of whether or not sharing the facility is
practical remains. The “antitrust laws do not
require that an essential facility be shared if
such sharing would be impractical or would
inhibit the defendant’s ability to serve its cus-
tomers adequately.”1 5 5One of the most con-
tested issues in the open-access debate con-
cerns the technical aspects of opening the
cable network to unaffiliated ISPs. During
the FCC’s consideration of the AT&T-TCI
merger, one of the leading ISPs, GTE,
acknowledged that “the architecture and
technology of the network planned by
AT&T-TCI is not capable of supporting open
and nondiscriminatory access without tech-
nical modification but suggests that the nec-
essary modifications are feasible.”156 GTE
bolstered its claim in June 1999 with the
announcement of the results of a demonstra-
tion project using its cable system in
Clearwater, Florida. GTE’s test involved AOL,
CompuServe Classic, and its own ISP,
GTE.net, and used a router with special soft-

ware to manage the traffic of those multiple
ISPs instead of a router dedicated to the affil-
iated ISP. The technological changes to give
80,000 customers a choice of ISPs involved a
one-time investment of $60,000.1 5 7

@Home instantly responded that the
GTE test was of limited value because of the
small number of customers and ISPs
involved. The demonstration did not address
issues such as capacity planning, customer
interference, and network management. For
example, @Home stated:

Even if traffic can be directed to the
proper ISP, the cable infrastructure is
a shared network. How are one ISP’s
customers prevented from impact-
ing and degrading the performance
of another ISP’s customers, and how
can the cable operator know when to
add additional capacity to the cable
plant in order to keep up with
growth? Because of the nature of the
shared network, allocation of capaci-
ty is problematic.

. . . As a shared facility, the network
requires management of the cable
modems, the plant, the head ends, and
the routers. With no one operator to
monitor and implement the services
and fix problems, fingerpointing and
poor service is the result for the con-
sumer. When a customer has a prob-
lem that could be in the cable network
or in the ISP’s system, what database
interfaces and software systems exist
for these ISPs to troubleshoot the
problem effectively?158

The FCC’s chief technologist, Stagg
Newman, agreed with @Home’s technical
analysis, stating, “Cable modem access is a
very complicated technology.”159

Although the FCC recently concluded
that it is technically feasible for ILECs to
share the telephone line providing residential
voice service with competitors seeking to pro-
vide DSL service,160 the commission’s conclu-
sion does not support open-access proposals.
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The local telephone network, with a dedicat-
ed line for each residence, employs a different
architecture than does the shared network
design of cable systems. Moreover, although
the FCC found that the technology exists to
support more than two service providers on a
single telephone line, “the complexities
involved with implementing line sharing dra-
matically increase where more than two ser-
vice providers share a single loop.”1 6 1

Consequently, the FCC rules require that an
ILEC share a line with a only single CLEC,
and the CLEC must use a form of DSL tech-
nology that does not degrade voice service.1 6 2

AT&T’s agreement with MindSpring fore-
sees AT&T’s cable systems being reconfig-
ured to accommodate some level of con-
sumer choice among ISPs. And the
AOL–Time Warner MoU acknowledges that
there are limits on the number of ISPs that
can use a cable system. It may well be that the
technical problems of opening cable systems
to multiple ISPs are not insurmountable, but
neither are they simple.163 Consequently, the
accommodations necessary to facilitate open
access are completely different from, for
example, the scheduling necessary so that
two professional football teams may share
the only stadium in a metropolitan area.
Unless an antitrust plaintiff can prove that
sharing the facility is technically and eco-
nomically practical,164 access will not be man-
dated. Of course, if a cable company proves
that shared access degrades its own use of its
facilities, the company has a legitimate busi-
ness reason for refusing access.

The First Amendment

The press is subject to generally applicable
laws affecting business relationships, and
courts reviewing so-called economic regula-
tions apply the lowest form of judicial scruti-
ny. These types of laws do not present the dan-
ger of distorting the marketplace of ideas.
Laws that target particular ideas or speakers,
however, raise this danger and are subject to
heightened forms of judicial review. Even

though the Portland open-access law is not
aimed at particular messages, it targets a spe-
cific speaker, AT&T. The Supreme Court
requires that a content-neutral law that dis-
criminates among speakers be subject to the
highest form of judicial review unless it is jus-
tified by peculiar characteristics.165 A content-
neutral speaker-based law that is justified by
peculiar characteristics of the speaker is sub-
ject to intermediate scrutiny. Thus, courts
reviewing speaker-based laws should closely
examine the characteristics of the medium or
speaker to determine if the law is properly jus-
tified. Judge Panner’s opinion in AT&T Corp.
v. City of Portland, however, contains no analy-
sis of the peculiar characteristics of AT&T’s
cable modem service. The opinion is an extra-
ordinarily incomplete analysis of the relevant
First Amendment issues. Although Judge
Panner’s decision has been reversed on other
grounds by the Ninth Circuit, the opinion
stands as the only judicial analysis of the con-
stitutionality of mandatory open-access rules
for cable. The analysis below points out the
shortcomings of the district court’s approach
and presents an alternative analysis consistent
with content-neutral free speech doctrine.

To Judge Panner, the open-access require-
ment was an “economic regulation,”1 6 6which
he believed triggered the lowest form of judi-
cial review. Furthermore, Judge Panner regard-
ed AT&T’s choice to allow users to access all
Web content as collapsing the First
Amendment issues to resemble those present-
ed in a shopping mall case.167 Yet the Supreme
Court has noted that cable systems are enti-
tled to strong First Amendment protection
despite cable’s “conduit” function. Judge
Panner’s opinion is stunning because of its
complete lack of any reference to the prevail-
ing precedent involving content-neutral regu-
lation of access to “bottleneck” cable systems,
Turner Broadcasting System, Inc. v. FCC.168

In Turner Broadcasting, the Court regarded
the requirement that cable systems carry cer-
tain local television broadcasters as content
neutral.1 6 9 Rejecting the claim that the
relaxed standard of judicial review applicable
to broadcasting should also apply to cable,
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the Court concluded that a content-neutral
law that imposes special obligations on cable
operators must pass the intermediate level
of scrutiny, known as the O’Brien test.170 At
its heart, O’Brien asks whether a content-
neutral regulation furthers a substantial
governmental interest through narrowly tai-
lored means. Although the Court found that
the government’s interests, such as preserv-
ing local television broadcasting, were sub-
stantial, it required that the government
“demonstrate that the recited harms are real,
not merely conjectural, and that the regula-
tion will in fact alleviate these harms in a
direct and material way.”1 7 1 Because there
were unresolved factual questions, such as
whether cable systems would use their mar-
ket power to harm broadcasters, the Court
remanded the case so the district court
could review the record relied on by
Congress to determine if Congress had
“drawn reasonable inferences based on sub-
stantial evidence.”172 After examining the
legislative record, the district court upheld
the law, and the Supreme Court affirmed the
district court.173

Although Turner Broadcasting allows leg-
islative bodies to make predictive judgments,
those judgments must be based on substan-
tial evidence. Judge Panner, while not refer-
ring to Turner Broadcasting, nonetheless
offered a sharply truncated O’Brien analysis
in the following passage:

The open-access provision is within
constitutional power of the City and
County, it furthers the substantial
governmental interest in preserving
competition, the governmental
interest is unrelated to the suppres-
sion of free speech, and the inciden-
tal restriction on free speech is no
greater than necessary.174

Other than merely noting elsewhere in his
opinion that unaffiliated ISPs claimed they
couldn’t compete with @Home without an
open-access requirement, Judge Panner con-
ducted no analysis of the record. Nor did he

examine whether the measure was neces-
sary.1 7 5 And Judge Panner’s conclusion that
the measure did not burden more speech
than necessary is unsupported by any analy-
sis of alternatives.176 On this point, a lesson
may be drawn from the different versions of
must-carry requirements. As initially crafted,
the must-carry rules required cable systems
to retransmit each local television station.
The Court of Appeals for the District of
Columbia Circuit found those rules to be
grossly overinclusive because preserving local
broadcast service did not require protecting
each local broadcaster.1 7 7 Consequently, the
revised version of must-carry approved by the
Supreme Court in Turner Broadcasting limits
the number of local television stations a
cable system must carry. In the Internet
access setting, there is a distinction between
preserving competition and protecting each
and every ISP.

The Portland open-access requirement is
also fatally overinclusive in that it treats every
denial of access as motivated by anti-compet-
itive concerns.178 Yet, as shown in the discus-
sion of the essential facility doctrine, the
antitrust laws acknowledge that refusals to
deal are legal when justified by legitimate
business reasons. For example, @Home’s
Master Distribution Agreement entitles the
company’s cable parents (e.g., AT&T,
Comcast, and Cox) to require @Home to
block access to Web sites containing “porno-
graphic or other immoral or overly violent
subject matter.”1 7 9 Although this blocking
provision has yet to be invoked, if AT&T were
to do so, its exercise of editorial discretion as
to the content disseminated over its facilities
should be protected under the First
Amendment and the antitrust laws, just as
courts protect the ability of AOL or newspa-
pers—even those with monopoly power—to
reject advertising.1 8 0 Given the rhetoric of
proponents of open access who paint AT&T
as a “gatekeeper” poised to harm the First
Amendment, it is especially important to
note that any content control AT&T might
exercise over its broadband facilities does not
affect the First Amendment rights of speak-
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ers or willing recipients. AT&T is a private
actor, not a state actor, and its facilities are
not a public forum.1 8 1

The fact that AT&T has voluntarily
offered subscribers access to all Web sites
through @Home does not alter one central
fact: the Portland open-access provision pre-
vents AT&T from changing its policy and
blocking access to Web sites it regards as
unacceptable.182 The Portland policy grants
access rights to online services as well as ISPs;
the operator of a sexually explicit Web site
has the same right of access as each of
Oregon’s homegrown independent ISPs. The
consequences of this are starkly illustrated by
the following scenario. Assume that AT&T
denies access to a Web site advocating the
murder of physicians who perform abor-
tions.183 The Mt. Hood Cable Regulatory
Commission would be drawn into extraordi-
narily complex questions such as whether
advocacy of illegal action abrogates a Web
site’s right of access. The members of this
regulatory group are ill equipped to decide
constitutionally sensitive questions such as
whether the Web site’s advocacy promotes an
abstract principle, which is protected speech,
or calls for imminent action.184

Portland’s policy may also be contrasted
with another cable “bottleneck” law, the fed-
eral leased-access law that requires that cable
operators set aside a portion of their chan-
nels for use by unaffiliated video program-
mers. Congress initially prevented cable oper-
ators from exercising any editorial control
over those channels, but, fearing that they
had become “public porn channels,”1 8 5

Congress later restored limited editorial con-
trol to cable operators, enabling them to pro-
hibit obscene and indecent programming.1 8 6

In 1996 the Supreme Court found this provi-
sion to be a constitutional means of protect-
ing children from exposure to harmful
expression.187

Even if Portland’s policy is interpreted as
allowing AT&T to exercise editorial discretion
over the @Home portion of its cable modem
service but no control over the content dis-
seminated by unaffiliated ISPs, the policy still

restricts AT&T’s ability to make choices about
content on that portion of its facilities used by
the unaffiliated ISPs. Judge Panner complete-
ly disregarded the fact that cable systems have
finite bandwidth, especially for upstream
communication. Whether each ISP is assigned
its own channel or all ISPs subdivide a com-
mon channel,188 each unaffiliated ISP takes up
bandwidth AT&T could use to disseminate
speech of its own selection. Portland’s policy
impacts AT&T’s editorial discretion by
restricting the company’s ability to define how
bandwidth is used for expressive purposes.
AT&T’s policy for its cable modem service is
evolving; the company’s current posture
toward this service should not determine its
ability to redefine the service in the future. 

In summary, Judge Panner’s so-called
First Amendment analysis was nothing more
than rational basis scrutiny. Consequently,
the “essential facility” justification for the
law was not examined. Nor were the law’s tai-
loring flaws explored. As this analysis reveals,
cable modem service is not an essential facil-
ity and broad measures such as the Portland
open-access law are poorly crafted. Even
when more narrowly drawn, laws regulating
Internet access via cable are likely to be
undermined by a rapidly changing market. 

Conclusion

When @Home was created in 1995, exclu-
sivity appeared to be a good strategy. But the
Internet moves at the speed of light and exclu-
sivity is quickly losing its appeal, as shown by
AT&T’s agreement with MindSpring and
AOL’s pledge to allow Time Warner cable sub-
scribers choice among ISPs. Negotiations
between cable companies and ISPs are more
likely to yield commercially viable uses of cable
broadband networks than are the efforts of
local cable regulators who have little expertise
in determining fair prices and identifying dis-
crimination. And, while the FCC may have
more expertise in this area, its efforts are likely
to be quickly outdated by a rapidly changing
market. Stated differently, the financial conse-
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quences to AT&T or AOL–Time Warner of
misallocating resources can be severe. But
what are the consequences for regulators
when their actions are ineffective?

AT&T’s plan to use cable to deliver local
telephone service and Internet access is one
of the biggest gambles in the world of busi-
ness. Within the bounds set by the antitrust
laws, cable operators should be free to deploy
and adapt broadband networks as they wish.
As this study shows, regulating cable modem
service as an essential facility distorts the
antitrust laws. As used by proponents of
open access, the term “essential facility” is an
epithet that masks an effort to use govern-
ment power to advance private interests. Just
as the police inspector in Casablanca was
shocked to learn that gambling was occur-
ring at Rick’s, students of regulation will be
shocked to see private interests presented as
the so-called public interest.

Historians who study the evolution of the
Internet will likely mark the open-access dis-
pute as the first instance of large-scale lobbying
by Internet firms. Sadly, this dispute signals a
marked change in the culture of the Internet.
Just like more established media, such as broad-
casting, Internet firms are now seeking to influ-
ence politicians through Washington-based
associations, government relations depart-
ments, and political action committees.
Anyone who thinks this process will benefit the
Internet need only examine the history of
broadcasting and cable regulation to see how
regulators deform the marketplace.
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