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Executive Summary

Shortly after the Gvil War, the Anerican people anend-
ed the Constitution in an effort to better protect individu-
al s against state violations of their rights. Under the
Privileges or Immunities C ause of the new Fourteenth
Amendnent, constitutional guarantees against the federal
governnment could be raised for the first tinme against state
governnments as well. Although targeted initially against
the "black codes" that were energing in the postwar South,

t he anendnment was witten broadly to protect all Anericans.

But 125 years ago, in 1873, in the infanmous Sl aughter-
house Cases, a deeply divided Suprene Court effectively
eviscerated the Privileges or Imunities Cause. Since then
courts have tried to do under the Due Process and Equa
Protection C auses of the anendnent what shoul d have been
done under the nore substantive Privileges or Imunities
G ause. The result has been an erratic and often ground-
| ess Fourteenth Amendnent jurisprudence that has pl eased
neither |iberals nor conservatives, yet both oppose reviving
the clause. Liberals tend to favor the latitude judges now
have. Conservatives fear revival will lead to still nore
"judicial activism"”

Both sides are wong. Conservative "originalists" can-
not ignore the plain |Ianguage and history of the Privileges
or Imunities Clause. Liberals need to appreciate that a

properly read and applied clause will better protect indi-
vidual rights. In the current federalism debate, both sides
shoul d understand that power will be devolved to the states

and the people in a principled way only if the principles
inherent in the Privileges or Imunities C ause are re-
vived--along with the clause itself.

Kinmberly C. Shankman is associate professor of politics and
government at Ripon Coll ege, Ri pon, Wsconsin. Roger Pilon
holds the B. Kenneth Sinon Chair in Constitutional Studies
at the Cato Institute and is the director of Cato's Center
for Constitutional Studies.
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| nt r oducti on

The Fourteenth Anmendnent to the United States
Constitution is the focus of a vast body of nobdern
Anerican law and litigation--and a never-ending source of
political and |egal controversy. Witten and ratified
during Reconstruction, in the aftermath of the Cvil War,
t he anmendnent, in essence, provides federal renedies for
state violations of individual rights in areas as diverse
as religion, speech, privacy, economc |liberty, property
rights, civil rights, and civil and crimnal procedure.
As section one of the anendnment states:

Al l persons born or naturalized in the United
States, and subject to the jurisdiction thereof,
are citizens of the United States and of the
State wherein they reside. No State shall nake
or enforce any |aw which shall abridge the priv-
ileges or imunities of citizens of the United
States; nor shall any State deprive any person
of life, liberty, or property, wthout due
process of law, nor deny to any person within
its jurisdiction the equal protection of the

| aws.

Precisely what rights are protected by that broad | anguage
is the main source of controversy, of course, and the main
subject of this study. Wat is clear, however, is that
section one authorizes courts, by inplication, to adjudi-
cate clains brought pursuant to the anmendnent, whereas
section five authorizes Congress "to enforce, by appropri-
ate legislation, the provisions of this article."

By giving the courts and Congress such sweeping
authority over disputes between states and individuals, the
amendnent altered fundanentally the original relationship
between the federal governnent and the states. For the
first tinme, constitutional guarantees against the federal
governnment could be raised against state governnents as
well. Gven that the Constitution establishes a federa
governnent of enunerated and thus limted powers--I|eaving
nost power with the states and the people, as the Tenth
Amendnment nmakes clear--it is not surprising that in the
wake of the Fourteenth Anendnent we have seen repeated
tests of the proper scope of both federal and state power
and, as a corollary, the proper basis and content of indi-
vidual rights. \Wile the players have changed nanmes and
sides over the years, nodern liberals have tended to favor
restricting state power, except in the areas of economc
regul ation and social welfare; nodern conservatives, by
contrast, have tended to favor allowing states a w de
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berth in the nane of mgjoritarian denocracy, "states
rights,"” and "judicial restraint.”

Al though intense litigation under the anendnent should
not surprise, what is surprising is that nost of it has
taken place not under the Privileges or Immunities C ause,
whi ch was neant to be the principal font of individual
rights, but under the Due Process and Equal Protection
Cl auses. Using the Due Process Cl ause, judges have
"incorporated" nost of the Bill of R ghts under the
Fourteenth Amendnent, then applied those protections
agai nst state actions to find the actions unconstitutional.
More recently, judges have used the Equal Protection
Clause to the sane effect and others, raising all manner
of questions about the scope of their authority and the
grounds of their reasoning. |In all of this, however, nei-
ther liberals nor conservatives have given nore than a
monment's attention to the cardinal clause of the
Fourteenth Amendnent, the Privileges or Inmunities C ause,
whi ch remains uncited, unlitigated, uncomented upon--in a
word, unnoticed. Wole chapters of npbdern constitutiona
| aw casebooks are devoted to due process and equal protec-
tion while privileges or immunities are dismssed in a few
pages at nost. Like the bark of the hound in the canon of
Sherl ock Hol nes, what is nost striking about the
Privileges or Immunities C ause in the canon of consti-
tutional lawis its absence.

Every | awer knows why the Privileges or Inmunities
Cl ause is absent from nodern constitutional |aw, despite
its mani fest presence in the Fourteenth Anmendnent: 125
years ago, in 1873, five years after the anendnent was
ratified, a bitterly divided Suprene Court, by a vote of
five to four, effectively renoved the clause fromthe
Constitution. That decision, reached in the infanous
Sl aught er house Cases, ! rendered the clause ever after "a
vain and idle enactnent"2-precisely as predicted by the
Sl aught er house di ssenters. |ndeed, so profound was the
effect of the Court's decision that in the entire history
of Fourteenth Anendnment jurisprudence only one state |aw
has ever been held to be in violation of the Privileges or
| munities C ause--and that decision was overturned just a
few years after it was announced.® In a single stroke, the
Court had turned the centerpiece of the Fourteenth
Amendnent into "one of those blessed constitutional provi-
sions that by being ignored has not caused a single bit of
troubl e"4--the view of Professor Lino Graglia of the
University of Texas, one of the |eading conservative crit-
ics today of the Court's "activisnl in overseeing state
power .
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Li ke Sherlock Hol nes, therefore, we would do well to
consider the significance of the silence that has ensued.
It is unusual, after all, for a single case to permanently
derail so inportant a constitutional provision, especially
when the case is decided by a slimfive-to-four majority.
It is even nore unusual for that to happen when the dis-
sents are as vigorous and conpelling as they were in
Sl aught er house--so vigorous and conpelling, in fact, that
much | egal opinion, both then and now, holds that the dis-
senters were right and that the case was wongly decided.®
| ndeed, in subsequent opinions, Justice Sanuel Ml ler, the
author of the mpjority opinion, canme hinself to wonder
whet her his opinion or those of the dissenters should be
considered controlling.® Wat is nore, the Court quickly
backed off the equally restrictive readings it had given
the Due Process and Equal Protection C auses in
Sl aught er house.” Thus, the 125-year absence of the
Privileges or Immunities Clause is nore than unusual: it
IS unique.

But why, today, should anyone care? Shouldn't we
all, as Graglia suggests, sinply count our bl essings that
in this litigious age at |east one source of litigation is
no |longer there? The answer, of course, is that, if we
take the Constitution seriously as the |law of the |land, we
can no nore ignore any of its parts than we can ignore the
docunent as a whol e--which is conposed of its parts, after
all. That is especially so for "originalists,” which nost
conservatives purport to be. R ghtly concerned about
j udges who decide cases not on the |aw but by invoking
their own values, originalists urge judges to |look to the
text--or, if necessary to illumnate its nmeaning, to the
original understanding of the text. They believe in the
rule of law, that is, not in the ungrounded rul e of
j udges.

It is precisely there, however, on the question of
meani ng, that the problem arises, say the conservatives.
Graglia is but one of a group of |eading conservatives,

i ncl udi ng aut hor and fornmer judge Robert Bork® and Harvard
Law Professor Eneritus Raoul Berger,® who adamantly oppose
reviving the Privileges or Imunities C ause on the ground
that it is "a constitutional provision whose neaning is

| argel y unknown," as Bork has put it, adding that "it is
quite possible that the words neant very little to those
who adopted them " Bork then poses a judicial caution:
"[T]hat the ratifiers of the amendnent presunmably neant
sonething is no reason for a judge, who does not have any
i dea what that sonething is, to nake up and enforce a
meani ng that is sonmething else."
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The conservative claim-that the nmeaning of the Privi-
| eges or Inmmunities C ause is unknown and unknowabl e- - has
its origins in the mdcentury work of Charles Fairman.?
Attenpting to show that the clause was not neant to
incorporate the Bill of Rights against the states, Fairman
clainmed to have discovered that it had no neaning at all;
thus, he cites Congressman CGeorge S. Boutwel |l of
Massachusetts, a nenber of the joint commttee that draft-
ed the anendnent, as claimng that the amendnent's princi-
pal author, OChio congressman John Bingham inserted the
cl ause because "its euphony and indefiniteness of neaning
were a charmto him"*® Conservatives thus dismss the
cl ause by di sm ssing John Bi ngham -Berger calling him "nud-
dl ed" and "inept,"* Gaglia saying that he used | anguage
solely for the purpose of "venting vaporous sentinent,"
and Bork contenting hinmself with repeating Fairman's
claim?® Those conservatives do not explain, of course,
how Congress cane to be led by such a fool in so signifi-
cant a matter as the drafting of the Fourteenth Anmendnent.
Graglia says that happened "for reasons as to which we
have no information."* Professing such ignorance, Bork
can concl ude, apparently w thout irony, that the judicial
evi sceration of the clause in Sl aughterhouse was a "victo-
ry for judicial noderation. "

Yet even if Bingham can be dismssed as a man with a
"pecul i ar node of thought,"* which the evidence hardly
conpel s,?* by no neans does it follow that the instrunent
he drafted is neaningless. To discern the meani ng, howev-
er, we have to ask not sinply what the author may have had
in mnd but what those who passed and ratified the clause
may have understood it to nean. Was there a generally
accepted neaning for "privileges or imunities" at the
time of the adoption of the Fourteenth Anmendnent? \WWen
that question is better answered than it is by conserva-
tives--to say nothing of nodern liberals, who too often
turn broadly worded cl auses into open-ended warrants for
judicial |awraking--it turns out that the |oss of the
Privileges or Imunities Cause is nore than surprising:
it is deeply troubling. For not only was the cl ause neant
to be the centerpiece of section one of the Fourteenth
Amendnent; nore inportant, it was neant to be a reflection
of the underlying theory of the original Constitution and
alink to the natural rights principles of the Declaration
of I ndependence that formthe intellectual foundation of
American constitutionalism Thus, the rejection of the
Privileges or Immunities Clause represents a rejection of
that noral, political, and |egal heritage.

To better appreciate the significance of that rejec-
tion, and to urge that the Privileges or Imunities C ause
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be revived, this study will exam ne briefly the historica
and theoretical background of the clause, the neaning of
the clause in the Fourteenth Amendnent, the argunents in

t he Sl aught erhouse Cases, and the |egal aftermath of

Sl aught er house. The study will conclude by show ng how a
revitalized clause, especially in the area of civil
rights, could restore the Fourteenth Amendnent to its
original purpose--to serve as a principled barrier against
overweeni ng state government.

In addition to protecting individuals against state
actions, a revived Privileges or Imunities C ause would
shed light on the nodern debate over "judicial activism"”
much of which springs from adjudication involving the
Fourteenth Amendnent. In that connection, in fact, Judge
Cl arence Thomas stated well one of the principal functions
of the clause--to protect against "the willful ness of both
run-anok nmajorities and run-anok judges."? Liberals today
are concerned |l argely about the fornmer, conservatives
| argely about the latter. Both sides are right to be con-
cerned. Their differing concerns will not be addressed
adequately, however, until we get to the root of the nat-
ter, to the classical theory of rights that charts a prin-
ci pl ed course between them not through the Due Process or
Equal Protection C auses but through the Privileges or
| munities C ause.

The Oigins of the Privileges or Imunities C ause

Debates in Congress surroundi ng passage of the Four-
teenth Amendnent and in the states surrounding ratification
make it clear that the Privileges or Immunities C ause was
I i nked unequivocally to both the Privileges and Inmunities
Clause of article IV of the Constitution and the construc-
tion of that clause by Justice Bushrod Washington in Cor-
field v. Coryell (1823),% the |eading case on the subject.
And article Vs Privileges and Imunities C ause was
linked in turn to the simlar but nore specific clause
included in the Articles of Confederation. Thus under-
stood, the inclusion of the Privileges and Inmunities
Clause in article IV occasioned little recorded debate in
the Constitutional Convention of 1787 and only passing
mention in the Federalist Papers. That nention, however,
was not insignificant: Al exander Ham |lton called the
Privileges and Imunities O ause "fundanental "--going so
far as to say that it was "the basis of the Union."# What
is nore, he made it clear in that brief discussion that,
for reasons of inpartiality, it is the federal judiciary
that nust interpret and apply the clause.
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Yet today we read the article IV clause far nore nar-
row y--as devoted essentially to interstate equal protec-
tion--follow ng a decision by the Suprene Court in 1948
that held that the clause "was designed to insure to a
citizen of State A who ventures into State B the sane
privileges which the citizens of State B enjoy."? That
vi ew has been echoed nore recently in an article on the
subj ect by Judge J. Harvie WIlkinson Ill, a conservative
sitting on the U S. Court of Appeals for the Fourth
Crcuit: "[T]he Article IV clause itself does not require
a state to recognize any particular right as being funda-
mental ; it commands only that having recognized a funda-
mental right, the state nust afford it equally to resi-
dents and nonresidents."?* Wre we to read the Privileges
or Imunities O ause of the Fourteenth Amendnent that way,
a fundanental question would arise, of course. For if the
framers of the anmendnent had neant the clause to accom
plish no nore than could be acconplished under the Equal
Protection C ause, why did they include both clauses in
t he anendnent? Equal protection may be inplicit in the
idea of "privileges and inmmunities,” but it is hardly the
whol e idea, as we shall see.

To appreciate the full scope of the article IV
clause, it is useful to ook at the text of the fourth
article of the Articles of Confederation, which guarantees
that all free inhabitants of each state

shall be entitled to all privileges and i nmmuni-
ties of free citizens in the several states; and
t he people of each state shall have free ingress
and regress to and from any other state; and
shall enjoy therein all the privileges of trade
and commer ce.

As that text makes clear, at |east sone rights were
i ncluded explicitly under the rubric of "privileges and
immunities," nanmely, rights of "ingress and regress" and

"the privileges of trade and comerce.” But the privi-

| eges and inmmunities specified are nerely illustrative, not
exhaustive; for the free inhabitants of "each" state were
entitled to "all" privileges and imunities of free citi-

zens of the "several" states. Presumably, free citizens
had many nore privileges and inmunities.

The | anguage of article IV of the Constitution is
drawn, however, not sinply fromthe Articles of Confedera-
tion but froma long |egacy of fundamental governing docu-
ments of the Anerican colonies, dating back to the Charter
of Virginia of 1606, all of which afforded |egal protec-
tion for "privileges and immunities.” Gven that the
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del egates to the Constitutional Convention understood the
Privileges and Immunities C ause to be "forned exactly
upon the principles of the 4th article of the present
confederation,"? the clause nust be read not sinply as an
equal protection clause, devoid of content, but as a guar-
antee of substantive rights, nuch like simlar clauses in
t hose ot her docunents.

Prior to the Cvil War, the basis and content of
t hose substantive guarantees were addressed in only one
significant decision, Corfield v. Coryell, by Supreme Court
Justice Bushrod Washi ngton, nephew of George Washi ngton and
a delegate to the 1788 Virginia ratifying convention. Al-
t hough Corfield was a circuit decision, not a decision of
the Supreme Court, in both |egal and popular opinion it
was considered the authoritative interpretation of article
IV's Privileges and Imunities C ause.?® The clause, Wish-
ington held, protected rights

which are, in their nature, fundanental; which
bel ong, of right, to the citizens of all free
governnents; and which have, at all tinmes, been
enjoyed by the citizens of the several states
whi ch conpose this Union fromthe tine of their
becom ng free, independent, and sovereign.?*

Contending that it would be "nore tedious than difficult"”
to enunerate those rights, Washington offered illustrative
categories, such as "protection by the governnment; the
enjoynment of |life and liberty, with the right to acquire
and possess property of every kind, and to pursue and

obt ai n happi ness and safety. "3

Three points are worth noticing here. First, the
Privileges and Imunities Cause is unreservedly read by
Washi ngton as inmbued wth substance: for him it is not a
mere equal protection clause, the content to be supplied
| ater by sone |egislative body. Second, he obviously con-
siders uncontroversial his view on that and on the scope
of the rights protected; indeed, enunerating those rights
woul d be "nore tedious than difficult.” Finally, Wshing-
ton's | anguage echoes clearly the | anguage of the Decl ara-
tion of Independence. Since the decision received no
criticism-in fact, it stood as the authoritative explica-
tion of the Privileges and Imunities C ause--Wshington's
use of the Declaration to illumnate the Constitution was
apparently considered unremarkable.®> Indeed, if Corfield
stands for anything today, it stands for the idea that we
too nmay need to recapture the view that was obvious to the
point of tediumto Anericans of the 18th and early 19th
centuries: that the Privileges and Imunities C ause was
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i ntended essentially to constitutionalize the natural
rights phil osophy of the Declaration of |ndependence.

Lest it be thought that Justice Washi ngton was
idiosyncratic in his choice of |language, it is inportant
to note that for |lawers and educated |aynen alike, "priv-
ileges and immunities" was a termof art. In fact, in his
Commentaries on the Laws of England, WIIiam Bl ackst one,
the primary legal authority for the founding generation,
used the termin ways that fully support Washington's exe-
gesis.*® Discussing the "rights of Englishnmen," Bl ackstone
wr ot e:

The rights thenselves, thus defined by these sev-
eral statutes, consist in a nunber of private
immunities; which will appear to be indeed no
other, than either that residuum of natura
liberty, which is not required by the | aws of
society to be sacrificed to public convenience;
or else those civil privileges, which society
hat h engaged to provide, in lieu of the natural
liberties so given up by individuals.3*

Here, Bl ackstone defines "privileges" and "immunities" by
poi nting back explicitly to the natural law. In fact, the
terms serve as an explicit bridge between the state of
nature and civil society, between natural rights and civil
rights: "imunities" are either the natural rights we
retain when we enter into civil society or those "privi-

| eges” we gain at that time in exchange for surrendering
certain of our natural liberties. To fully understand and
appreciate the idea of "privileges and immunities," there-
fore, we need a clear understanding of the theory of natu-
ral rights that underpins the Anerican experinment in
ordered liberty--and the Declaration of Independence, in
particul ar.

Natural Rights, the Social Contract,
and the Foundation of Anerican Constitutionalism

VWhat then is the natural rights philosophy, which
earlier generations thought the Privileges and Inmunities
Cl ause stood for? As we saw in Corfield, the |anguage of
the Declaration of |ndependence provided the standard
American expression of that philosophy. It is useful to
begin, therefore, wth the rel evant passage of the
Decl ar ati on:

We hold these Truths to be self-evident, that
all Men are created equal, that they are endowed
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by their Creator with certain unalienable R ghts,
that anong these are Life, Liberty, and the Pur-
suit of Happi ness--That to secure these Rights,
Governnents are instituted anong Men, deriving
their just Powers fromthe Consent of the Gov-
erned, that whenever any Form of Governnent be-
conmes destructive of these Ends, it is the Right
of the People to alter or to abolish it, and to
institute new Governnent, laying its Foundation
on such Principles, and organizing its Powers in
such Form as to them shall seem nost likely to
effect their Safety and Happi ness.

Those justly fanmpus phrases reflect the essence of the
natural rights and social contract theories of John Locke,
whose Second Treatise of Governnment was widely read and
all but universally subscribed to by the foundi ng genera-
tion. To understand Anerica's founding principles, there-
fore, one nust understand how those theories fit together
to formthe foundation of American constitutionalism?

Notice first that the propositions set forth are said
to be "self-evident"” truths--that is, truths of reason
It is through ordinary reasoning, accessible to all, that
such truths were thought to be discoverable and justified,
not through religious conviction, nmuch |ess through politi-
cal assertion, whether by a king or a parlianment. And
notice, too, that the Declaration speaks first about noral
truths--natural equality as defined by natural rights--and
only second about governnent. Governnent is not a given
it has to be justified. Thus, we start not with govern-
ment but with free individuals, who have rights by nature;
we then show how governnent arises in a way that respects
the rights of those individuals.:?®

The heart of the matter is the idea of natura
equality: no one has rights superior to those of anyone
el se; no one by nature has a right to rule anyone el se.
Rat her, every individual has a right, equal to that of
everyone else, to be free--which amounts to rights to
“"life, liberty, and the pursuit of happiness.” And all of
that can be restated as, or reduced to, "property":3 for
the life and liberty of an individual "belong" to that
i ndi vidual and to no one else; thus, individuals are
"entitled" to those goods, equally, and to the life and
liberty of no one else. As they pursue happiness in vari-
ous ways, individuals may gain title to additional proper-
ty sinply by taking possession of unowned things, thereby
maki ng those things their things--their property.® And
with their consent they may associate with others, either
to exchange their various goods, including their |abor, or
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to form associations. Wat they may not do is engage in
forced or fraudul ent exchanges, which would anmount to tak-
i ng what belongs to others and hence to violating the
rights of others. Thus, the rights of property, and the
derivative rights of contract, are the very foundation of
a free society.*® Indeed, it is crucial to appreciate the
connection between rights and property, to think of all
rights as "property," broadly understood, as goods "owned"
by the individual and by no one else. For that is the key
to distinguishing true fromfalse "entitlenments"--things to
whi ch one holds title--as Locke and the Founders clearly
under st ood.

But a state of nature is likely to be insecure: own-
ing property is no guarantee of keeping it; the strong may
prey upon the weak; at a mninum uncertainty about the
scope of rights and about the facts surroundi ng violations
will likely lead to disagreenent and to violence. Indi-
viduals in a state of nature are thus inevitably driven to
seek refuge in the strength of a comunity and to create
governnents for the purpose of settling such disputes.
After outlining the theory of rights, then, the Decla-
ration outlines the theory of legitimte governnent the
noral theory entails: the purpose of governnent--the reason
it is instituted--is "to secure these rights"; to be just,
however, governnent's powers nust be derived "fromthe
consent of the governed."

That, in a nutshell, is Locke's idea of the soci al
contract. Individuals exchange their self-defined, self-
enforced natural rights for civil rights that, in princi-
ple at least, are nore clearly, nore surely, and nore
uni versally defined and enforced by the comunity. W see
that theory in the above passage from Bl ackstone. \Wen we
enter civil society, our natural rights to be immune from
the transgressions of others becone civil rights to con-
tinue being so immune. W "give up" certain of our natu-
ral rights, however, such as the right to define and
enforce our rights (except in limted situations); in
exchange we acquire the privileges of having our rights
defined universally and of having them enforced by govern-
ment .

It is inportant to notice, however, that natural
rights are never really given up; they are nerely trans-
formed. Mdst natural rights, and the rights we create
t hrough contract, just take on the |abel "civil rights";
we continue having and exercising those rights as we did
in the state of nature. W "give up" only what Locke
calls the "executive power" that each of us has in the
state of nature--the power to define and secure our



Page 12

rights.* Through the social contract we create govern-
ment, then enpower that governnment to exercise the execu-
tive power for us--a power that in civil society goes by
the nane, appropriately, of "police power." Yet even then
we retain the executive power in sone situations--in the
face of inm nent danger, for exanple, when self-defense is
required. And if all else fails, we retain the right "to
alter or to abolish” the governnent we create, as the

Decl arati on goes on to nmake clear.

It is inportant to notice also that when we yield to
the community the right to define our rights--thereby au-
thorizing the recognition of nore clearly, nore surely,
and nore universally defined legal rights--we are not say-
ing that whatever the comunity--sone mgjority, or sone
court--says those rights are is what they are. The commu-
nity may be final; it is not infallible. Thus, our rights
remai n grounded ultimately in reason; they do not, through
the social contract, becone a function of nere wll,
majoritarian or otherwise. It nust be stressed, there-
fore, that whatever institutions we nmay create to better
and nore universally define our rights nust repair to the
wel I spring of our rights--to principles of reason--to dis-
charge their responsibilities.

In that sane vein, if we create governnent to secure
our rights, the nmeans we select nust serve that end and

not thensel ves becone a source of tyranny. Indeed, if the
state of nature, where power is in many hands, is fraught
with peril, then civil society, with | egal power concen-

trated in the hands of governnent, is even nore so. The
Decl arati on addresses the problemonly briefly, by stating
that powers, to be just, nust be derived "from the consent
of the governed." That raises a practical problem of
course, since any exercise of power, to be l|egitinate,
woul d seemto require the all-but-inpossible unani nous con-
sent of the governed: in fact, rule by anything short of
unanimty would nmean, by definition, that sone of the gov-
erned did not consent and that sone are ruling others,

whi ch violates the natural equality and the equal rights
we all have. Cearly, mayjority rule does not address the
problem it nmerely raises the question: By what right does
the majority rule the mnority? Nor does the answer to
that question that is given by the standard version of the
social contract suffice--the majority's right stens from
prior unani nous consent to be ruled thereafter by the
majority. That answer asks us to believe both that there
was unani nous consent at the outset and that that consent
bi nds the generations that follow, neither of which is
true.*
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Nonet hel ess, social contract theory does point in a
fruitful direction: it points to the supernmgjoritarian con-
sent that we find in the constitutional ratification and
anendnent processes, which the Founders instituted when
they drafted a constitution sone 11 years after the
Declaration was witten.“ Aware that unanimty coul d
never be achieved, even at the outset, much |ess consent
by one generation that would bind | ater generations, but
that broad consent of sone kind was necessary to institute
a governnment in the first place and authorize its powers,
the Founders candidly admitted, in effect, that governnent
is different, that it is unlike ordinary voluntary associ-
ations. As CGeorge Washington put it, "[Governnent is not
reason, it is not eloquence, it is force."* Thus recog-
ni zing the essential character of governnent--that it is a
forced associ ation--the Founders sought to limt governnent
in several respects, all of which are related, in one way
or another, to the Declaration's consent requirenent.

First, and nost inportant, they devised the doctrine
of del egated and enunerated powers: power originates with
the people, who then delegate it to governnent; govern-
ment's powers are enunerated in a founding docunent, a
constitution, which limts power by saying, in effect,
that the government has only those powers. The preanble
to our Constitution makes the initial point when it says,
"We the People . . . do ordain and establish this
Constitution.”™ The next point is nmade by the very first
sentence of article I: "Al legislative Powers herein
granted shall be vested in a Congress.” By inplication
only certain powers are "herein granted"--those that are
enunerated in the docunent, largely in article I, section
8. Finally, the Tenth Anmendnent, the |ast docunentary
witing of the founding period, draws those points togeth-
er when it states, "The powers not delegated to the United
States by the Constitution, nor prohibited by it to the
States, are reserved to the States respectively, or to the
people.” Thus, the Constitution authorizes a governnent
of del egated, enunerated, and therefore |imted powers.
Through the constitutional ratification process, inperfect
t hough it may have been at achieving unanimty, the found-
ing generation consented to be ruled under the powers thus
granted or del egat ed.

Second, given the inpossibility of achieving unanim -
ty, at least the powers granted in article I, section 8,
are largely powers that each of us would have by right in
the state of nature. They are legitimate per se, not
because they were agreed upon unani nously. Thus, we would
have themin the first place and accordingly would be able
to grant or delegate themto governnent to exercise on our
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behal f. That would not be true of redistributive powers,
for exanple, for none of us would have such powers by
right in a state of nature. Nor would it be true of the
power of em nent domain that is inplicit in the Fifth
Amendnent --the power to take private property for public
use upon paynent of just conpensation--for no individual
woul d have such a power in the state of nature. The best
that can be said of that power is that the founding gener-
ation did consent to it, however inperfectly, and that
victinmse of its exercise are at |east left whole, provided
the conpensation is just; we cannot say that the power is
otherwise legitimate, which is why it was known in the
17th and 18th centuries as "the despotic power."*

Third, recognizing that consent is an inperfect device
for achieving legitimcy, the Founders incorporated a w de
range of checks and bal ances in the Constitution, pitting
power agai nst power as a way to further guard agai nst
overweeni ng governnent. Thus, they divided power between
the federal and the state governnents. And they separated
power, largely along functional |ines, anong the three
branches of the federal governnent they had created. Most
i nportant anong such checks, perhaps, is "the judicial
Power" they granted to the Suprene Court, which extends
"to all Cases, in Law and Equity, arising under [the]

Constitution.” The judicial power enables the Court to
say that the political branches have acted beyond their
authority and hence unconstitutionally. It provides a

| egal check on political power, thus better securing the
rule of | aw

Finally, in addition to the supermjoritarian consent
that was required for constitutional ratification and
amendnent - -whi ch served, as far as practically possible, to
legitimately institute governnent, authorize its powers,
and change those powers--the Founders provided for periodic
el ections, which were neant to serve as an ultimte check
on power. In that connection, however, it is inportant to
note that elections are not neant to authorize new powers
of governnent; rather, they are nmeant nerely to authorize
certain people to exercise the enunerated powers that have
al ready been authorized--and |limted--through constitution-
al ratification. Thus, except for a certain range of
di scretionary powers, the exercise of which elections m ght
affect, elections are not nmeant to expand or contract the
powers of governnment, which are set by the Constitution.

El ections are neant sinply to enable the governed to
change the parties authorized to govern. Periodic elec-
tions, in short, lend legitimcy to a governnent, not to
its powers.
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During the ratification debates, however, it becane
clear that, if the Constitution was to be ratified, a bil
of rights would be required--for extra caution. Thus,
nmore than two years after the Constitution took effect,
during which tine the new governnent began operating under
it, 10 anendnents were added to the docunent--the Bill of
Rights. In the course of the debate, however, sone argued
that the failure to list all of our rights--which would be
i npossi ble to do--would be construed, by ordinary princi-
pl es of |egal construction, as denying or disparaging the
rights not so listed. Thus, the Ninth Amendnent was wit-
ten: "The enuneration in the Constitution of certain
rights shall not be construed to deny or disparage others
retained by the people.” That anmendnent made it clear
that we had both enumerated and unenunerated rights--that
the fact that a right was not nentioned in the anended
Constitution did not nean it was not protected.*

Today, many conservatives di sparage the N nth
Amendnent itself, fearing it enpowers judges to inpose
their own conception of rights upon the rest of us--and
upon political majorities, in particular. The anmendnent
does i ndeed enpower judges, by inplication; and it enpow
ers them in appropriate circunstances, to restrain politi-
cal majorities, just as the other amendnents do--which
al so require substantial judicial interpretation if they
are to be given effect. But it does not enpower judges to
draw rights indiscrimnately fromtheir own inmaginations,
from "evol ving social values,” or from any of the other
illegitimte sources that too many judges, in recent
years, have admttedly drawn upon. Rather, there was a
broadly understood and fairly well worked out theory of
rights that the Founders had in m nd when they drafted the
Constitution--and drafted the Ninth Arendnent, in particu-
lar. Rooted in reason, as outlined above, and manifest
largely in the common | aw, * that theory was incorporated
into the Constitution by the founding generation when it
ratified the Bill of Rghts. |[If we are to follow the rule
of law as originalists--if judges are to eschew politics
and apply law, neither making it up nor ignoring it--we
must recogni ze that the classical theory of rights,
grounded in property and contract, is what stands behind
the Ninth Amendnent. It is the |aw of that anendnent.
Consistent with their oaths of office, judges nust apply
that | aw.

But even before ratifying the Bill of R ghts, with
its Ninth Amendnent, Americans |ived under a ratified Con-
stitution. Are we to suppose that during that period of
nore than two years they had only those very few rights
that were nentioned in the unanended Constitution? That
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is the inplication of the position taken today by nany
conservatives who, when confronting soneone claimng to
have a constitutional right, will ask, "Were do you see
that right in the (anmended) Constitution?" Gven that the
unanended Constitution listed very few rights, those con-
servatives nust suppose that for over two years Anericans
enjoyed few rights against the federal governnent. That
inplication is absurd, of course; yet it follows fromthe
prem se that is buried in the conservatives' chall enge--
that if a right is not "in" the Constitution, we don't
have it. Not all of the rights we have are explicitly
"in" the Constitution (unanended or amended); in fact,

nost are not, for reasons that led to the N nth Anendnent
in the first place. It is for that reason, precisely,
that a judge nust have a grasp of the theory of rights

t hat stands behind and supports the Constitution--a grasp
of the "higher |aw' background of the Constitution, as
Princeton University's Edward S. Corwin once put it. A
judge who can apply only a few rights--those that are ex-
plicitly enunerated--or a few close inplications from such
rights, is sinply not equipped to do his job. He needs to
cone to grips with the forest, not sinply notice a few
trees.

The contention that the classical theory of rights
stood behind the Constitution fromthe start, even before
the Bill of R ghts was added "for extra caution,” is only
buttressed by the realization that the Privileges and
| munities Clause was already there in the original, una-
mended Constitution, ready to limt the federal governnent
as its authors surely meant it to, prior to the addition
of the Bill of R ghts. Understood in that way, what the
Bill of Rights did was sinply el aborate upon and nmake nore
explicit many of the sane guarantees that were already
incorporated in the Privileges and Imunities C ause--
al beit by inplication, but by comon understandi ng of the
meani ng and scope of that clause. Wen they set about the
task of drafting a new constitution, the Founders focused
primarily on limting power--through the doctrine of enu-
merated powers--in the course of which they nentioned only
a fewrights, relying primarily on the Privileges and
| mmunities Clause to enconpass the rest. Wen it becane
necessary to add a bill of rights--to add nore explicit
[imts on power--they did so. But they were addi ng noth-
ing that was not already there in 1789, nore than two
years before the Bill of Rights was ratified. They were
sinply making the limts nore clear and explicit. And
even then there was just so nmuch they could do to make
those limts explicit, as the need for the N nth Amendnent
attests, and the need for continuing judicial interpreta-
tion still attests.
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Al'l of that applied against the federal governnent
al one, of course, as the Court made clear in 1833 when it
hel d that, absent explicit |anguage to the contrary, the
Constitution's Iimts apply only against the governnent
created by the docunent, the federal governnent.* Thus,
it remained to apply those limts against the states--to
secure the prom se of the Declaration, the Constitution,
and the Bill of Rights against the governnents of genera
power. Indeed, it took a bloody Civil War to bring that
prom se to fruition--at least in |law-through the G vi
War Amendnents, to which we now turn. As we consider the
meani ng of the Privileges or Imunities C ause of the
Fourteenth Amendnent, however, it wll be crucial to keep
in mnd the neaning of its counterpart in article IV.
VWhatever its nore recent history of interpretation or en-
forcenment, the article IV clause was nmeant to consti -
tutionalize the natural rights that were never surrendered
but were nerely transfornmed when we formed a new nation in
1776 and reconstituted ourselves between 1787 and 1791.
It was that understanding of the Privileges and Imunities
Clause that infornmed Corfield in 1823. As we shall see,
it was that understanding that also inforned and ani nat ed
the authors of the Fourteenth Amendnent.*

The Fram ng of the Fourteenth Anendnent

The Fourteenth Amendnent was drafted in the aftermath
of the Gvil War by a Reconstruction Congress dom nated by
the new Republican Party. Thus, to appreciate the role
Congress saw for the anmendnent's Privileges or Imunities
Clause, it is inportant to review the political and intel-
| ectual origins of the new party.*

The Republican Party was born am dst the political
firestormignited by the Kansas- Nebraska Act of 1854,
whi ch repeal ed the M ssouri Conprom se and opened the
Nebraska territory to settlenent on the basis of "popular
sovereignty. " \What that neant was that settlers would
decide, by a sinple majority, whether to allow slavery in
the territory. Republicans cane together in opposition to
the act. They realized--none so profoundly as the man who
woul d soon |ead the party, Abraham Lincol n--that what
bound them together was not sinply opposition to
Denocratic policy but a conmtnment to restoring Anerica's
foundi ng principles. Mre popular sovereignty, they
argued, was based on an enervated understandi ng of denoc-
racy, which reduced the idea to a sinple question of
majority rule.
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Speaki ng agai nst Stephen Douglas, his great antagoni st
and the author of the Kansas-Nebraska Act, Lincoln
addressed the issue as foll ows:

The doctrine of self-governnent is right--abso-
lutely and eternally right, but it has no just
application as here attenpted. . . . Wen the
white man governs hinself that is self-govern-
ment; but when he governs hinself, and al so gov-
erns another man, that is nore than self-govern-
ment--that is despotism . . . M ancient faith
teaches ne that "all nen are created equal"; and
that there can be no noral right in connection
with one man's making a slave of another.

No man is good enough to govern another man,

w t hout that other's consent. | say this is the
| eadi ng principle--the sheet anchor of Anerican
republ i cani sm®!

Anmericans had been | ed astray, Republicans believed, by
Denocratic rhetoric that identified self-governnent entire-
ly wwth majority rule. They needed to be reattached to
the "sheet anchor of American republicanism” which is the
link between equality and denocracy found in the

Decl arati on of |ndependence.

Bot h Dougl as and, nore infanously, Chief Justice Roger
Taney in his Dred Scott opinion had argued that the
Decl aration was not a statenent of fundamental political
princi pl es animati ng Anerican governnment. Rather, it was
merely an assertion that Englishnmen born in Anerica were
entitled to the rights of Englishnen born in the nother
country; thus, the apparently universal principle of equal-
ity the Declaration announced was only a limted, and
largely irrelevant, technical appeal to British justice.?®
By contrast, Republicans argued that it was only by nain-
taining a conmtnent to the principle of equality as the
bedrock principle of denocratic governnent that majority
rule had any claimto legitimcy. Republicans thus saw
the Denocratic distortion of our fundanental principles as
threatening not only to extend and perpetuate slavery but
to undermne the rights of all Americans, white as well as
bl ack. Indeed, they saw the Denocratic distortion as a
threat to liberty itself. As Lincoln put it:

Little by little, but steadily as man's march to
the grave, we have been giving up the old for
the new faith. Near eighty years ago we began
by declaring that all nen are created equal; but
now from that begi nning we have run down to the
ot her declaration, that for sone nen to ensl ave
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others is a "sacred right of self-governnent."
These principles cannot stand together. .o
The spirit of seventy-six and the spirit of
Nebraska are utter antagonisns, and the fornmer is
being rapidly displaced by the latter. . . . Is
there no danger to liberty itself in discarding
the earliest practice and first precept of our
ancient faith? |In our greedy chase to naeke
profit of the negro, let us beware |est we "can-
cel and tear in pieces" even the white man's
charter of freedom ®
That was the core of Republican principle. It was on that

ground that Lincoln was elected and on that ground that
the Gvil War was fought and won--not just to save the
Union but to save it "so as to . . . keep it forever wor-
thy of the saving."®

As has often been noted, Republicans were not aboli-
tionists, by and |arge, because they thought there was no
federal power to elimnate slavery at the state |evel
Sonme, of course, were racists; and their distrust and fear
of the "slave power"” had as nmuch or nore to do with how
the slave states treated whites as with how they treated
bl acks: the gag rule violating the right to petition the
governnent; the suppression of anti-slavery materials from
the mails; and especially the treatnent of pro-Union
whites before, during, and after the war.% Still, while
many Republicans nmay not have been abolitionists, neither
did they support slavery, nmuch less its extension into the
territories. And they shared a comon outl ook: that the
rights of blacks needed to be protected in order to pro-
tect the rights of all Anmericans.

Here, then, we have the basic tenets of Republican
t hought with their roots in the Declaration of I|nde-
pendence: a commtnent to natural rights based on a prem
ise of equality as the foundation of civil liberty; an
appreciation for the limts of denocratic governnent and
for the need to protect mnority rights if such governnent
is to be legitimate; and a conviction, especially in the
context of the postwar South, that there is an irreducible
link between protecting the rights of blacks and protect-
ing the rights of whites. As we search for the neaning of
the Fourteenth Anmendnent, and the Privileges or Immunities
Clause in particular, it will be inportant to keep those
principles in mnd, for they animated and continue to
illum nate the debates surrounding the adoption of the
anmendnent .

19
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Al though it is often difficult to discern the origi-
nal neaning of an enactnent--and that difficulty is exac-
erbated here by the tensions that surrounded Recon-
struction--it hardly follows that we can know not hi ng
about neaning. Wth the Fourteenth Amendnent, however, we
know a good deal, contrary to the conservative doubts
noted earlier. W know, for exanple, that inmediately
after the Cvil War Congress was intensely concerned with
the "black codes" that southern states began passing,
whi ch di scrim nated against the newy freed slaves in a
variety of ways. W know, too, that in seeking to address
that problem Congress passed the Cvil Rights Act of
1866, which prohibited states from denying citizenship to
bl acks and required themto treat citizens "of every race
and color" as equal to white citizens in respect to cer-
tain specifically enunerated civil rights--rights, anong
others, pertaining to personal integrity, property, con-
tract, and access to the courts.* 1In addition, we know
that there was wi despread agreenent in the first
Reconstructi on Congress regarding the substance of the act;
but there was al so considerabl e unease about its con-

stitutionality. 1In fact, one of the principal reasons
offered for the anendnment was to "constitutionalize" the
Cvil Rghts Act. Imediately after the amendnment was

ratified, therefore, Congress repassed the act to assuage
any |ingering doubts about its constitutionality.?®

The record nmakes it clear, noreover, that those who
framed the Fourteenth Amendnent intended first to overturn
the power of states to define "citizenship"--a power Taney
had forrmulated in the Dred Scott case.®® But they did not
stop there. Mchael Kent Curtis of Wake Forest University
has shown that they said repeatedly that the purpose of
t he anmendnent was not sinply to define U S. citizenship
but to include under that privilege, for blacks and whites
ali ke, a broad array of rights against state interference.
(It is not for nothing, after all, that Curtis entitled
his book No State Shall Abridge, drawing fromthe anend-
ment itself.)® Finally, to protect those rights, the
framers of the amendnent |ooked first and forenost to the
Privileges or Immunities C ause. Consider, for exanple,
this statenent by Congressman John Bi ngham the principa
aut hor of the anendnent:

There was a want hitherto, and there remains a
want now, in the Constitution of our country,

whi ch the proposed anmendnent will supply. . . .
It is the power . . . to protect by national |aw
the privileges and immuunities of all the citizens
of the Republic and the inborn rights of every
person within its jurisdiction whenever the same
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shal |l be abridged or denied by the unconstitu-
tional acts of any State.®

Not e especially Binghams nention of "the inborn rights of
every person"--our natural rights. Those ideas were
echoed in the Senate where Jacob Howard introduced the
amendnent by saying, "[T]his is a general prohibition upon
all the States, as such, from abridging the privileges and
inmmunities of the citizens of the United States. This is
its first clause, and | regard it as very inportant.”
Going on to discuss the nature of the privileges and i mru-
nities the anendnent protected, Howard relied substantially
and explicitly on an expansive reading of Corfield--adding
that the clause also included the guarantees of the Bil

of Rights.®

The substantive reading Congress gave to the
Privileges or Immunities C ause stands in sharp contrast
to the procedural reading nany nenbers gave to the Due
Process and Equal Protection C auses--the clauses that
today bear the entire substantive burden, however uncom
fortably and unevenly. That contrast is found also in the
ratification debates that took place in the states. There
too it was the Privileges or Imunities Cl ause that was
expected to be the principal source of rights--for whites
and bl acks alike, and especially for southern unionists
for whom Reconstructi on Republicans were especially con-
cerned. Thus, during the Onio ratification canpaign, we
find a Republican congressman sayi ng:

| know very well that the citizens of the South
and of the North going South have not hitherto
been safe in the South, for want of constitu-
tional power in Congress to protect them |
know that white nen have for a series of years
been driven out of the South, when their opin-
ions did not concur with the chivalry of

Sout hern sl aveholders. . . . W are determ ned
that these privileges and immunities of citizen-
ship by this anendnent of the Constitution ought
to be protected.?®

After the Fourteenth Anendnent was ratified in 1868, Con-
gress continued to read the Privileges or Inmunities

Cl ause, through Corfield, as the substantive heart of the
anmendnent.® |t remained only for the Court to confirm
that reading, to take the active role Congress and the
Anerican people neant for it to take when they passed and
ratified the anmendnent. Unfortunately, by a bare majori-
ty, the Court chose restraint; it chose to shirk its
responsibility--indeed, its duty--to do the intellectual
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wor k necessary to uphold the Constitution as recently
anended.

The Sl aught er house Cases

Five years after the Fourteenth Anendnent was rati-
fied, the Suprene Court, in the infanous Sl aughterhouse
Cases, effectively eviscerated the Privileges or Inmunities
Cl ause, thereby fundanentally changi ng the course that
Congress and the Anerican people had neant the Court to
foll ow.  Subsequent courts would try to do under the Due
Process Cl ause what was neant to be done under the
Privileges or Imunities C ause, and when that ultimtely
failed they would turn to the even | ess substantive Equa
Protection Clause. The result has been a Fourteenth
Amendnent jurisprudence that at various tinmes has been a
nightmare for liberals and conservatives alike--precisely
as shoul d be expected when the substantive anchor of the
amendnment has been abandoned.

The Sl aught erhouse Cases grew out of an 1869
Loui siana | aw that granted a nonopoly on the sl aughtering
of cattle in the New Oleans area to the Crescent City
Conpany. The law was billed as a public health neasure,
but that was a ruse: the act was in fact the result of
di sdai nfully unconceal ed bribery; its true aimwas the
enri chnment of the incorporators of the conpany.® | ndeed,
the extent of the corruption underlying the |egislation
was made plain in the farcically apt denouenent of the
affair: When the originator of the schene--a man naned
Dur bri dge, who owned the land to be used for the new
sl aught er house--sued his erstwhile partners for his prom
ised share of the stock in the new conpany, the conpany
defended, after realizing that another participant in the
escapade had already nmade off with the stock, by arguing
that the value of the stock that Durbridge sought cane
fromthe corruption in which he hinself had participated.
Thus, the conpany concl uded, he was not entitled to pro-
tection fromthe courts in enforcing his claim At tria
it was proven that the Crescent City nonopoly had been
obt ai ned by bribing nenbers of both houses of the
Loui si ana | egi slature, the governor, and the owners and
editors of the New Oleans Tines and the Republican
newspapers. The New Ol eans Picayune and Bee, overl ooked
in the distribution of the Crescent City |argesse, report-
ed extensively on both the corruption and the |egal maneu-
vering that resulted fromthe creation of the nonopoly.?®

Not surprisingly, the litigation that ensued was a
mess. The initial action was brought by the Butchers
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Benevol ent Associ ati on, whose nenbers were deni ed enpl oy-
ment under the act. The Crescent Gty Conpany and the
state vigorously defended. As parties raced from court-
roomto courtroom collecting injunctions forbidding and
requiring enforcenent of the act, the thicket of litiga-
tion grew so tangled that at the height of the controversy
there were nore than 200 suits in play. Counsel for the
parties could not decide what the court orders neant.

Nei ther side felt bound by orders brandi shed by their
opponents. A notable exanple of defiance occurred when
the Crescent City Conpany, ignoring a federal order issued
by Justice Joseph P. Bradley on circuit that allowed the
butchers to ply their trade, went to a newy created state
district court and obtained an injunction against the
butchers. Arnmed with that injunction, Crescent City
called out the New Ol eans police. They confiscated all
the neat being offered for sale in the city and held it in
the June heat until it spoiled, leaving the city w thout
meat for a weekend. It is little wonder that the New

Ol eans Bee described the situation as the "Farcica

Adm ni stration of Law. "¢

The parties finally agreed that six suits would be
filed in the U S. Suprene Court, but three were dropped
after key opponents of the Crescent Cty Conpany were
bought off with |and deals, shares of stock, and seats on
the Crescent City Board of Directors. The remaining three
cases were consolidated as the Sl aughterhouse Cases.® A
Loui siana court ruling prevented the butchers from bringing
the issue of corruption as part of their challenge. The
butchers therefore focused on their substantive |egal argu-
ment: that in creating an exclusive nonopoly the |egis-
| ature had denied the butchers' fundanental right to |abor
at a common profession, thereby abridging their privileges
or immunities as citizens of the United States.

Thus it was that the Suprenme Court cane to face its
first opportunity to interpret the extent of protection
afforded by the Privileges or Imunities C ause of the
Fourteenth Anmendnent. Forner Suprene Court Justice John
Campbel |, counsel for the butchers, put forward the main
ar gunent :

Your petitioners represent that the first clause
of the 14th anmendnent . . . prohibits the States
to abridge the privileges and immunities of citi-
zens of the United States, and secures to all
protection from State | egislation that involves
the rights of property, the nost val uable of
which is to |abor freely in an honest avoca-
tion.ss
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Canmpbel |l 's brief devel oped that thene in sone detail, con-
tending that "the general principle of the law is that
every person has individually, and the public have collec-
tively, a right to require that the course of trade should
be free from unreasonabl e obstruction.” It argued that

t he Fourteenth Anmendnent had placed that principle under
the protection of the federal governnent; that under the
anendnent, "conscience, speech, publication, security,
freedom and whatever else is essential to the |iberty, or
is proper as an attribute of citizenship, are now held
under the guarantee of the Constitution of the United

States."” Canpbell's brief pointed also to the Due Process
and Equal Protection Causes, and it drew in the
Thirteenth Anmendment as well, linking the granting of a

monopoly with feudal conceptions of servitude.

Representing the Crescent Cty Conpany was Charl es
Al l en, who had served as Massachusetts attorney general.
Hi s rebuttal drew upon "states' rights" thenes heard dur-
ing the ratification debates from opponents of the
Fourteenth Amendnent: in particular, that Canpbell's read-
ing of the Fourteenth Amendnent woul d underm ne federalism
would lead to the centralization of power, and would
"bring with in the jurisdiction of this court all ques-
tions . . . and deprive the legislatures and State courts
of the several States fromregulating and settling their
internal affairs.”

By a vote of five to four, the Supreme Court cane
down agai nst the butchers, upholding the state and the
Crescent City Conpany. Witing for the mgjority, Justice
Sanuel F. MIller gave the nation a new Fourteenth
Amendnent, in essence, and a new |egislative history to
acconpany it.

According to MIller's rendition, "the nost casua
exam nation" of the Cvil War Anendnents shows them to be
concerned al nost exclusively with the rights of blacks.?®
Despite the plain | anguage of the Fourteenth Amendnent,
whi ch speaks of "citizens" and "persons,” MIler maintained
that, particularly where whites were concerned, the anend-
ment was not intended "as a protection to the citizen of a

state against the legislative power of his owm state." He
reached that conclusion on the basis of an extraordinary
reading of the Ctizenship Cause. Ignoring overwhel m ng

and uncontroverted evidence that the clause was added to
the Fourteenth Amendnent to overturn Dred Scott's con-
tention that U S. citizenship is derived fromstate citi-
zenship, MIler held that the clause creates distinct
citizenshi ps--state and national, each conferring its own
set of rights--and that the Privileges or Inmunities
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Cl ause protects only rights of national citizenship, which
he then read narrowmy.” The rights of state citizenship,
MIller said, conprehend "nearly every civil right for the
establishment and protection of which organi zed gover nnment
is instituted"; thus, the new Privileges or Immunities

Cl ause, pertaining to national citizenship, covers very
little of substance. In fact, the only exanples of rights
protected by the Privileges or Imunities C ause that he
could conme up with were either rights that had already
been explicitly recogni zed by the Supreme Court, prior to
ratification of the Fourteenth Amendnent, or rights, such
as protection on the high seas, that state governnents
coul d not possibly abridge.™

Naturally, the effect of MIller's opinion was to ren-
der pointless the passage and ratification of the
Fourteenth Amendnent's Privileges or Immunities C ause.
Since the entire domain of privileges and inunities of
citizens of the states "lay within the constitutional and
| egi sl ative power of the states, and w thout that of the
Federal governnent,” we are left with a clause that "seens
to be unnecessary," said Janmes Bradl ey Thayer of the
Harvard Law School . Mller's construction flew in the
face not only of the |anguage and history of the clause
but of the basic canons of judicial construction: judges,
after all, nust assunme that |awmakers--and constitution
makers, in particular--nean sonething when they act, even
when they are unsure just what that sonething may be.?™

Needl ess to say, MIller's opinion did not go unchal -
lenged. In fact, three separate dissents were entered,
t he nost searching of which were those of Justices Field
and Bradley.™ Field focused on the relationship between
natural and civil rights and on the role of constitutional
governnment in securing those rights. Rejecting the major-
ity's construction of the Privileges or Immunities C ause,
whi ch reduced it to "a vain and idle enactnent which
acconplished nothing," Field sought to interpret the clause
in a manner consistent with both the neaning of the anend-
ment and the basic canons of constitutional interpretation.

In so doing, he followed the approach advocated by
Justice Joseph Story, the great constitutional conmmrentator
who had witten that constitutional provisions should be
interpreted in a manner that, "w thout departing fromthe
l[iteral inport of the words, best harnonizes with the
nature and objects, the scope and design" of the provision
in question, in the context of "the structure of the
instrunent, viewed as a whole, and also viewed in its com
ponent parts.""”
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Thus, Field exam ned the Fourteenth Amendnent in the
context of the overall neaning and purpose of constitu-
tional governnment, arguing that the purpose of the anend-
ment was

to give practical effect to the declaration of
1776 of inalienable rights, rights which are the
gift of the Creator, which the |aw does not con-
fer, but only recognizes.

Here we see Field, in the tradition of Blackstone, naking
explicit the inplicit connection between natural rights and
constitutional governnent that the Privileges or Imunities
Cl ause represents. Gven that interpretation, Field could
hardly find the Louisiana statute constitutional, since

[a]l] nonopolies in any known trade or nmanufac-
ture are an invasion of these privileges, for

t hey encroach upon the liberty of citizens to
acquire property and pursue happi ness.

For Field, our liberties are a seanl ess web, which no
state, after ratification of the Fourteenth Anendnent,
coul d abri dge.

Justice Bradley's dissent went even further in enpha-
si zing the substantive force of the Privileges or
| Mmunities Cause. Thus, he took sharp issue wth the
[imtations the majority put on the reach of the cl ause:

[T]o say that these rights and immunities attach
only to state citizenship, and not to citizenship
of the United States, appears to ne to evince a
very narrow and insufficient interpretation of
the constitutional history and the rights of nen,
not to say the rights of American people.

In Bradley's view, not only was the Privileges and I muni-
ties Clause of article IV best interpreted in the broad
substantive manner of Corfield, but the purpose of the
citizenship |language in the Fourteenth Anendnent was to
broaden, rather than narrow, the scope of the clause.

That purpose, according to Bradley, was to guarantee to
all citizens the protection of all rights guaranteed by
the Constitution and the Bill of Rights.

The Afternmath of Sl aughterhouse

What ever the nen who wote, passed, and ratified the
Fourteenth Amendnent may have thought they were doing, it
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surely was not to | eave unchanged the reach of the federal
governnment in protecting citizens against actions by the
states. Yet that is what the Sl aughterhouse majority
acconplished. Commentators at the tine--such as Harvard's
Thayer, a strong advocate of judicial restraint’--acknow -
edged the superiority of the dissenters' argunents. Even
Justice MIler seened uneasy about his ruling; for a year
|ater, in Barteneyer v. lowa, his opinion for a unani nous
Court would note its consistency with both the majority
and mnority constructions in Sl aughterhouse™- -suggesting
that the mnority opinion mght still have sonme hold.

The Barteneyer case is interesting also in that it
hel ps us to see just how radical the Sl aughterhouse major-
ity was. In his concurrence in Barteneyer, Justice Field
states that

no one has ever pretended . . . that the four-
teenth anmendnent interferes in any respect with
the police power of the State. . . . It was be-
cause the act of Louisiana transcended the limts
of police regulation . . . that dissent was
made. ®

Justice MIller m ght have upheld the Sl aughterhouse
statute, that is, on narrower, police power grounds--as a
sanitary neasure for the health of the community. That
woul d doubt| ess have been a stretch, and Field and Bradl ey
m ght still have dissented, arguing that the sanitary
rationale was a ruse. But there would have been no need,
on that reading, to narrow the Privileges or Imunities
Clause so radically. MIller could have reached his result
wi t hout doi ng such extensive violence to the neaning, his-
tory, and purpose of the Fourteenth Anendnent.”

We come, then, to the larger questions: Wiy did the
Court wite the opinion it did, and why did that opinion
have such a significant and |asting inpact, despite its
mani fest defects? At this renove, it is difficult to
answer those questions with certainty, of course, but
there seemto be two answers, at bottom The first has to
do with a genuine concern about federalism The second
relates to uncertainty about the natural rights foundations
of governnent, the decline of belief in those foundations,
and the rise of progressivism especially anong Anerica's
intellectual elites.

Several nenbers of the Court were concerned about the
effect the Cvil War Anendnents m ght have on our federal
structure. As expressed in MIller's opinion for the
Court, the Fourteenth Anmendnent threatened to "radically
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[ change] the whole theory of the relations of the state
and Federal governnment"; if that happened, it would "fet-
ter and degrade the state governnents" by transform ng the
federal governnent into a "perpetual censor upon all the

| egislation of the states."® Thus, the majority was try-
ing to protect the states' reserved powers, notw thstanding
the history and purpose of the Fourteenth Amendnent. In
fact, a few years after Sl aughterhouse was deci ded, an
influential |egal scholar of the day, Christopher Tiedenman,
wrote approvingly of the Court as having "dared to wth-
stand the popular will as expressed in the letter of the
amendnent” in order to save the federal structure of the
governnment and the reserved powers of the states.®

Such judicial resistance to popular wll--expressed
t hrough constitutional amendnent, no |less--is exactly what
conservatives today decry, of course, as they shout "judi-
cial activism" It is not a little ironic, therefore, to
find those sanme conservatives defending the Sl aughterhouse
majority's "activisnl in overturning the nation's decision
to institute a constitutional nechanism for federal over-
sight of state actions. The Cvil War generation neant to
rewite, in this limted way, the relationship between the
federal governnent and the states. Once that was done,
t hrough the Constitution, the Court had no authority to
inpose its views on the matter--especially since the
rewite brought the Constitution into conformty, at |ast,
with its underlying noral theory. The Court's job,
rather, was sinply to apply that |law, as conservatives
today rightly remnd us.

Still, the need to preserve the original form of
federalism however conpelling it may have seened to the
1873 Court, cannot today explain why the Court has failed
for so long to revisit so clearly erroneous a deci sion.
| ndeed, over the years, until rather recently, the Court
itself has played a central role in eroding federali st
principles.® W turn then to the second question and the
reason for the enduring significance of the Sl aughterhouse
deci sion, nanely, the great sea change in basic outl ook
that was just getting started at the tine the case was
deci ded.

From the nation's beginnings until after the G vi
War, political and |egal thought in Anerica was domn nated
| argely by the philosophy of natural rights. | ndeed, it
was because the Denocratic Party had strayed from that
phi | osophy, as discussed above, that the Republican Party
was created. After the war, however, new ideas started to
take root. Drawn from the theory of evolution in biology,
the energence of the social sciences, British utilitarian-
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ism German conceptions of "good governnent"--even the arts
and literature--the new wave would conme to the fore toward
century's end in the formof the Progressive Era,® but it
was already in the air when Sl aughterhouse was deci ded.

In fact, it was only eight years after the decision was
handed down that QA iver Wendell Holnmes published his
influential study on the common | aw, which took a progres-
sive, evolutionary approach to nature and to the devel op-
ment of the |aw. &

Under the new view, not only the Fourteenth Amendnent
but the entire Constitution--indeed, the very idea of con-
stitutionalism-would cone in tinme to be stripped |argely
of substance.® Rather than seeing the Constitution as an
i nstrunent designed to secure inherent rights, the new
out | ook asked whether talk of rights, especially "natural"
rights, made any sense at all. Progressives would see the
docunent as a nore or less arbitrary set of institutiona
arrangenents that enabled society, through governnent, to
realize "evolving social values." Deprived thus of sub-
stance, the Constitution would becone an instrunent
regul ati ng process, through which transient mgjorities and
conpeting interest groups would strive to secure their
various conceptions of the common good. The Progressive
Era, during which governnment was seen not as a necessary
evil but as an instrunment for solving social and economc
"problens,” would reach fruition, institutionally, only
with the New Deal and the sem nal Carol ene Products case,
whose fanous footnote 4 recast the Bill of R ghts as an
instrunment ained at facilitating denocratic decision-
maki ng.® But the thenmes of the Progressive Era were
i nci pient even before Sl aughterhouse was deci ded.®

G ven that perspective, rights are not inherent
attributes reveal ed by reasoned reflection on the human
condition but mere conpeting political clainms put forth by
groups seeking governnent sanction. In this view, the
traditional conception of privileges or immunities as pro-
viding a bridge between natural and civil |law, and so
between natural and civil rights, is quite literally nean-
ingless. If there is no such thing as the nature of man,
there can be no natural rights. Thus, the idea that natu-
ral rights can provide a limt to the perm ssible reach of
governnent is |ikew se nmeaningl ess.

Al t hough Justice MIller's opinion in Sl aughterhouse
makes no explicit use of the new thinking, it is nonethe-
|l ess entirely consistent with that thinking. One inmagines
a Court mapjority largely unfamliar wth such issues, or
at least inclined to avoid them vyet unsure of its ability
to derive and justify a result the intellectual founda-
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tions of which were already in doubt. Thus, the Court
finds refuge instead in a nore famliar, preanmendnent fed-
eralism But whatever the ultimte explanation for its
hol di ng, grow ng skepticism about natural rights and the
dawni ng prom se of progressive governnent go a |ong way
toward expl aining why the decision has stood for so | ong.

The Progressive Era's skepticism about natural rights
and deference to denocratic decisionmaking continue to this
day, of course, even in quarters not ordinarily associ ated
Wi th progressivism Thus, Robert Bork, reflecting a sub-
stantial body of nodern conservative thought, cones to
t hose sane progressive positions, albeit by a different
route. His ultimate concern, |ike that of so many nodern
conservatives, seens to be with "judicial activism" Wth
the Privileges or Imunities C ause, however, that concern
is especially acute because Bork believes, as noted earli-
er, that "we do not know what the clause was intended to
mean. "® \Were that true, one could understand his rel uc-
tance to grant judges a free rein to give the clause nean-

i ng.

Yet Bork contradicts his own claimat |east three
times. He admts that when they introduced the Fourteenth
Amendnent in their respective houses, "Representative Bing-
ham and Senator Howard . . . referred to Corfield v. Cory-
ell" (which he then disparages as "a singularly confused
opinion"). And he admts that "Corfield lists rights al-
ready secured by the Constitution against adverse federal
action and goes on to suggest a nunber of others.”

Finally, he says that "[w]le know the ratifiers intended
.o [to apply] the restrictions of the United States
Constitution to the states.” It would seem in short,
that even Bork has a fairly good idea of what the
Privileges or Immunities C ause was neant to do.

VWat are we to make, then, of his contention that
"Bi ngham and Howard neant [the] additional rights [suggest-
ed in Corfield]"? One would think that enough for an
"originalist." Yet for Bork it is not, for he immed ately
adds:

That the ratifiers [neant these additional

rights] is far less clear. But even the ful

list of rights set out by one Justice in
Corfield is sonmething far different froma judi-
cial power to create unnentioned rights by an
unspecified nmethod. Certainly, there is no evi-
dence that the ratifying conventions intended any
such power in judges, and it is their intent,

not the drafters', that counts.
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One wonders how the ratifiers inmagined those rights would
be enforced if not through cases or controversies brought
before judges. But setting that issue aside for the
moment, Bork never tells us just why it is that it is the
ratifiers' intent that counts rather than the drafters’

Nor does he offer any evidence to support his contention
that the ratifiers' intent is unclear. Perhaps he has in
m nd an argunent commonly used against originalists: there
were many ratifiers and few records of their delibera-
tions; no doubt they had many things on their mnds, which
we can never know.

Taken to its limts, of course, that is an argunent
agai nst constitutionalism as Bork well knows. In fact,
it is the very distortion of originalism against which he
hi msel f has so often argued. Cearly, whatever they nmay
have thought the Fourteenth Anendnment neant, those who
ratified it neant at least to do that, to ratify the
amendnment. G ven that nuch, we can say at least this:
when a constitutional provision is (as the Privileges or
| munities Clause was) clearly defined (in Blackstone),
adjudicated (in Corfield), and explained by its authors
(Bi ngham Howard, and others), the subjective thoughts or
nmotives of those who ratify it are really beside the
point. W are not talking here about sonme nonunental his-
torical m stake whereby the provision neant one thing and
those who ratified it thought it neant sonething entirely
different. W are talking rather about a fairly straight-
forward matter: by their votes the ratifiers reveal ed
their intent to ratify the Fourteenth Amendnent as common-
Iy understood at the tine, whatever their subjective and
varied intentions or understandi ngs may have been. In an
inperfect world, that is the best we can do.

Thus, we nust look, in the end, to objective evidence
of original understanding, not to subjective intent.
Doi ng so makes plain what the Privileges or Imunities
Cl ause was neant to acconplish, as discussed above. And
it is plain also that that understanding not only enpow
ered judges to interpret and apply the clause in cases
brought before thembut [imted that power as well. Thus,
Bork's concern about judges is overstated when he speaks,
as above, about judicial power to "create" unnentioned
rights. When adjudicating within the scope of their
authority, judges do not "create" rights. They derive
rights. There is all the difference in the world between
the two. As discussed earlier, rights are secured through
cases or controversies that ordinarily require judicia
interpretation of broad |anguage. That often requires a
judge to derive nore narrowmy defined rights from such
| anguage wi t hout going beyond its scope. That is not
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al ways easy, of course. But if done correctly, the "new'
rights are not really new at all. They are sinply nore
specifically defined derivations, entailed by the broad

| anguage from which they are derived.

Bork is right, of course, to be critical of those who
woul d urge judges to go "beyond" the constitutional provi-
sion in question. But again, going "beyond" and going
"behi nd" a provision are two very different things.

Not hing in the debates surrounding the Fourteenth Anendnent
suggests that the drafters or ratifiers thought they were
enpowering judges to "create" rights; rather, those rights
woul d be and were "recogni zed," constitutionally, through
ratification. Nor was there any intent to have courts
"suppl ant | egislatures” or to "[comuand] judges to abandon
cl ause-bound interpretation.” Likew se, the anendnent
grants judges no "unlimted power"” to frustrate |egisla-
tures or to "subordinat[e] the |egislatures of all the
states . . . to the uncontrolled discretion of judges."
Bork's characterizations sinply msstate, by overstating,
the original understanding of the anmendnent. To be sure,
judges were enpowered to "frustrate" |egislatures when war-
ranted by the anmendnent, but that is hardly an "unlimted"
power or a grant of "uncontrolled" discretion. For at the
sanme tine the anmendnent authorizes the power it also |im
its it and controls judicial discretion. Wether judges
will abide by those limts is another matter, of course;
but faced with that problem we criticize the judging, we
do not urge that the anmendnent be ignored.

The Privileges or Imunities C ause
and Cont enporary Constitutionalism

Had the Sl aughterhouse Court properly read and applied
the Privileges or Imunities C ause, we would doubtless
have today a very different body of constitutional |aw
than we have--and a very different nation, not least in
the area of race relations, but not there alone. Jim Crow
and the de jure segregation that characterized it would
not have been permtted, but neither would the far-reach-
ing state regulation of economic activity that cane |ater.
Most inportant, absent any subsequent constitutional anend-
ments to the contrary, we would have had, in all Ilikeli-
hood, a nore coherent and well-grounded body of constitu-
tional thought and law. And that could have hel ped judges
and scholars resist the intellectual and political
onsl aught that came wth the Progressive Era--an era
brought about, in part, as a reaction to conditions that
arose fromthe kind of "law' that was upheld in
Sl aught er house
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The nost i medi ate concern of the Gvil Wr
Amendnents, of course, was to address constitutionally the
evils of slavery that had been |eft unaddressed when we
reconstituted ourselves between 1787 and 1791. But the
amendnents were witten, consciously, in the name not just
of freed slaves but of "persons" and "citizens." Their
| arger purpose, therefore, was to reorder fundanentally the
rel ati onship between the federal and the state govern-
ments--nore precisely, to better protect the rights of
i ndi vi dual s against state violations by affording them fed-
eral renedi es.

It is crucial to appreciate, however, that although
t hat fundanental reordering would have changed federalism
it would not have destroyed it--as conservatives today too
often contend. For after the Cvil War Anendnents were
ratified, the federal governnent was still l[imted to its
enuner at ed powers, which neant that nost powers, including
the police power, remained with the states. Thus, what
the anmendnents instituted was not a whol esal e subj ugation
of the states to the federal governnent but sinply a con-
stitutional restraint on the exercise of state power.
States retained their powers; they sinply had to exercise
themin ways that respected the rights of individuals--
their rights as Anericans. Far from stripping states of
their legitimte powers, then, the Cvil War Anendnents
sought sinply to confine states to such powers. States no
| onger had a power to enforce slavery. But neither did
they have a power to inpede individuals in their pursuits
of lawful callings, anong other things, even if they m ght
regul ate such pursuits, if warranted, in an effort to
secure the rights of others.

After Sl aughterhouse the courts did not stop oversee-
ing state actions, of course. But their oversight was
done without benefit of the Privileges or Imunities

Clause and all it entailed. Relying instead on the |ess
substanti ve Due Process O ause, until that was abandoned, ®
and then on the still |ess substantive Equal Protection

Cl ause, courts have fashioned a Fourteenth Anmendnent
jurisprudence that would be all but unrecogni zable to
those who wote the anendnent. \Wereas the Privileges or
| mmunities C ause could have given the Court direction in
its oversight of state actions, that oversight has been
increasingly without direction--until today we have an
essentially directionless body of Fourteenth Amendnent
jurisprudence that often reflects little nore than each
succeedi ng Court's conception of "evolving social values."
Does anyone seriously believe that nodern econom c regul a-
tion or nodern civil rights law-directed largely at the
private sector, no |ess--looks anything |ike what those
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who wote and ratified the Cvil War Amendnents had in

m nd? They wanted to free individuals from governnent
regul ati on--slavery and then the black codes, above all--
not inpose new regulations in the nanme of "equal protec-
tion."

Perhaps the clearest way to illustrate those points
is with Justice John Marshall Harlan's |lone dissent in the
1896 case of Plessy v. Ferguson,® which Justice Thonas,
while still a circuit court judge, called "our best guide
to the purpose behind the Privileges or Inmunities C ause"
because it is "one of our best exanples of natural rights
or higher law jurisprudence."%* At issue in that case was
anot her Loui siana statute, which required "equal but sepa-
rate accommodations for the white and col ored races" on
passenger trains traveling through the state. Best known
today for the infanobus "separate but equal"™ doctrine,

Pl essy upheld the statute as consistent with the Equa
Protection C ause of the Fourteenth Amendnent. Harlan's
di ssent addressed the equal protection issue too, of
course, but it did so by attending first to the substance
of the matter, to the civil rights the anendnent was wit-
ten to protect.

Li ke Justice Field before him Harlan approached the
case by first taking into account the overall purpose of
the Fourteenth Anmendnent--in fact, he included the
Thirteenth Amendnent as well. That purpose, he argued,
was to ensure "the clear, distinct, unconditional recogni-
tion by our governnments, National and State, of every
right that inheres in civil freedom and of the equality
before law of all citizens of the United States w thout
regard to race." Thus understood, the anendnent was con-
sistent with the larger framework of a Constitution that
is, in Harlan's nenorable phrase, "colorblind, and neither
knows nor tolerates classes anong citizens.” On those
grounds, Harlan had no difficulty denying

that any |egislative body or judicial tribunal
may have regard to the race of citizens when the
civil rights of those citizens are involved.

| ndeed, such legislation as that here in question
is inconsistent, not only with that equality of
rights which pertains to citizenship, nationa

and state, but with the personal |iberty enjoyed
by everyone within the United States.?®

Free people, in short, have a right to associate freely.
Thus, it was not so nuch equality as personal |iberty that
drove Harlan's dissent. His opinion was grounded in our
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civil rights, our rights of freedom which we all enjoy
equal ly.

As Harl an's dissent denonstrates, a Fourteenth Anmend-
ment jurisprudence that reaches beyond equal protection to
the civil rights that the Privileges or Inmunities C ause
was neant to secure not only would be nore clear but, as
Judge Thomas put it, would have "the strength of the
Anmerican political tradition behind it."% For the
cl ause--grounded, again, in natural and common law-is rich
in the substance on which the nation was founded: it was
meant to protect our freedom \Wre it so used, Congress
and the courts, sinply by invoking the theory of rights
that stands behind it, could carry out their duties under
the clause far nore directly, sinply, and easily than they
do today.

When judges try to derive rights from equal protec-
tion alone, however, rather than fromthe common |aw of
liberty, property, contract, and due process, they get
into trouble because they have so little to work wth.
| ndeed, by itself, equal protection is a veritable invita-
tion to judicial mschief because it is not really a
source of rights: rather, it protects against governnent
di scrim nation; governnment, because it belongs to all of
us, cannot discrimnate in its main business of securing
rights or, except on narrowy tailored grounds, in provid-
ing public goods or benefits.® Before we can reach any
concl usi ons about discrimnation, however, we have to be
cl ear about the rights at issue. Thus, substance cones
first; the enforcenent or |egislative processes that m ght
give rise to an equal protection conplaint cone second.

I ndeed, it is no accident that equal protection is the
third element in the trilogy of protections found in sec-
tion one of the Fourteenth Amendnent.

But if adjudication from equal protection alone is
fraught with peril, it hardly follows that equal protec-
tion is superfluous. 1In fact, equal protection is inplic-
it already in the ideas of "privileges or imunities" and
"due process of law'; thus derived, however, it is a func-
tion of the rights those ideas denote, not a free-standing
source of rights. To be sure, Congress nmade equal protec-
tion separate and explicit in the Fourteenth Anendnent;
but it did that, doubtless, because under the circum
stances then before it, it wanted to nmake it crystal clear
to states that they were obligated to treat people equal-
ly, especially in the matter of protecting their rights.
From Congress's having so acted, however, we cannot con-
cl ude, as Bork does,® that Congress thought that equal
protection was no part of either "privileges or inmmuni-
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ties" or "due process of law." Equal protection is a part
of those ideas. But the main business of those two con-
cepts, unlike that of equal protection, is substantive: it
is freedom ¢

At the end of the day, however, we need to revitalize
the Privileges or Immunities Clause not sinply to correct
Fourteenth Anmendnent jurisprudence but as part of a nuch
| arger effort to revive constitutionalismin this nation
and restore, in particular, the fundanental connection
between the Constitution and its natural |aw foundati ons.
Today, we live under what is essentially a positivist con-
ception of the Constitution, to which both |liberals and
conservatives have subscribed. As a result, many of the
principles the Founders drew upon and protections they
instituted are all but dead letters--none nore than the
doctrine of limted, enunerated powers. Gounded in the
idea that all power originates wth the people, who dele-
gate only certain of their powers to governnent, that doc-
trine was neant, as noted earlier, to be our principa
def ense agai nst overweeni ng federal power. It was |ost,
however, when the New Deal Court, follow ng President
Roosevelt's notorious Court-packing threat, essentially
elimnated it fromthe Constitution

As governnent at all levels has grown, our rights too
have been seriously eroded, especially since they were
bi furcated by that same Court in the infanmous Carol ene
Products case of 1938,° |eaving us vul nerable thereafter
to both federal and state tyranny. As part of its effort
to "denocratize" the Constitution--to convert it into an
all but enpty vessel through which succeeding nmajorities
m ght pursue their ever-changi ng ends--the Roosevelt Court
reduced a vast body of rights that mght frustrate such
pursuits to a kind of second-class status. Thus, the
Court said that acts inplicating "fundamental" rights such
as speech or voting would get "strict scrutiny” and woul d
probably be found unconstitutional; but measures concerning
"ordinary comercial relations,” inplicating "economc
rights” such as property and contract, would receive mni-
mal scrutiny and would be overturned only if there were no
"rational basis" for them That, of course, is a far cry
from what the Founders had in mnd when they wote the
Constitution--and a far cry, too, from what those who
wrote the Fourteenth Anendnment had in mnd.®

As we saw earlier, the conception of rights that
stands behind the Constitution, and the Privileges or
| mmunities Clause in particular, draws no distinction at
all between "fundanental" and "nonfundanental " rights--mnmuch
| ess between differing "levels" of judicial review. Those
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i deas were made of whole cloth by the New Deal Court to
clear a constitutional path for the nodern redistributive
and regul atory state.* Indeed, we need | ook no further
than to James Madi son, the principal author of the
Constitution, for the original, unitary conception of
rights. Discussing the neaning of "property" in his
fanbus essay on the subject, Mdison wote:

In its larger and juster neaning, it
enbraces every thing to which a man may attach a
val ue and have a right; and which | eaves to
every one else the like advantage. . . . [A] man
has a property in his opinions and the free
communi cation of them He has a property of
peculiar value in his religious opinions, and in
the profession and practice dictated by them
He has a property very dear to himin the safety
and liberty of his person. He has an equa
property in the free use of his faculties and
free choice of the objects on which to enpl oy
them In a wrd, as a man is said to have a
right to his property, he may equally be said to
have property in his rights.?

Clearly, the nodern distinction between "fundanental" and
"nonfundanental " rights--between "personal” or "political"
and "econom c" rights--would have been irrelevant if not
nonsensi cal to the Founders.:® For them as discussed ear-
lier, all rights are property: indeed, we distinguish
legitimate fromillegitimte clains about rights by deter-
m ni ng whether the claimnt holds clear title--whether he
is "entitled"--to the good clained. Wether that good is
real property or |abor or personal |iberty or sonething
else is really irrelevant to the question.

Thus, a unitary theory of rights not only is closer
to the truth of the matter but helps the judge get to that

truth by helping himsort legitimte fromillegitimte
clainms: he asks not whether the right clained is "funda-
mental "--a subjective value judgnent--but whether in fact
it is held free and cl ear. If it is, then governnent can

restrict or take it, in certain cases, only in narrowy
tail ored ways--such as by paying for it under a power of
em nent domain. Absent such a power, individuals nust be
left free to enjoy their rights.

Naturally, there will always be those who want to use
a revitalized Privileges or Imunities C ause as "a fresh
source of distinctly personal rights, " such as rights to
gover nnment - provi ded health and wel fare benefits, and that
too has pronpted many conservatives to urge that the
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cl ause not be revived. The danger is real, to be sure,
but the argunment, when generalized, is an argunment agai nst
the power of judicial review as such. Yes, judges nmay
abuse their power of review by going beyond the text as it
was neant to be understood. But again, that is reason to
criticize their reasoning, not their authority. Thus, the
kind of "positive" rights that are at issue here could not
possi bly have been included under the Privileges or

| munities C ause because the clause secures our "natural"
rights--the rights that antedate governnent: of necessity,
"rights" created only by governnent are excluded. Here,
too, a unitary theory of rights yields the sane concl u-
sion, show ng why there are no such rights: for the things
clainmed, by definition, are things held not by the

cl ai mant but by others. Indeed, it is only because those
things are not held by the claimnt that he is asking gov-
ernnment to transfer themfromtheir rightful owners to
hi m

Per haps the nost respectabl e argunent against reviving
the Privileges or Immunities Cause is froma considera-
tion of stare decisis: out of respect for legal stability,
the Court should continue on the path it has taken for the
past 125 years. Even Judge Thomas observed that "it may
be idle to think in terns of overruling the Sl aughterhouse
Cases. "' Yet we all know that the clains of stare decisis
are weakest in the area of constitutional |aw-wtness the
reversal of Plessy nearly 60 years after it was decided.
And we know, too, in our public consciousness, that in a
contest between stability and justice, going to our first
principles as a nation, the clainms of justice should
eventually prevail. The clainms of justice at issue here
have been plain fromthe tine the Court cane down with its
bitterly argued five-to-four ruling and the butchers of
New Orleans lost their right to pursue a |awful calling.
Those clains, in a thousand variations, have only grown
stronger over the years.

But the clainms of stability have grown stronger,
too--in an ironic way. |Indeed, can anyone seriously con-
tend that under the Fourteenth Amendnent jurisprudence that
has evol ved we have stability? Today, neither individuals
nor states nor Congress nor the courts have a clear idea
about what they may or may not do with respect to each
other. If anything, the Sl aughterhouse Cases need to be
overruled, and the Privileges or Imunities C ause revived,
just to bring about sone stability.

That argunment is nmade stronger, noreover, by the re-
birth of federalism over the past two decades. |If the era
of big governnent is indeed over, at least in principle,
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and power continues to devolve to the states and the peo-
ple, then it is inperative, if the process is to continue
snoot hly, that we have a better grasp of the proper con-
stitutional relationships anong the two |evels of govern-
ment and the people than we currently have. Mddern I|i ber-
als often resist devolution because they do not trust the
states--even as they m splace their trust in the federal
governnent . Mbdern conservatives |end credence to |iber-
al fears when they urge devolution, in the nane of
"states' rights,” with "no strings attached."

The truth, of course, is that nost of the power now
under consideration for devolution should never have been
assunmed by the federal governnent to begin with--it is
beyond the federal governnent's enunerated powers. But if
such powers belong properly to state governnents, under
their respective state constitutions, then they nust be
exerci sed consistent with the rights of individuals--their
rights as Anericans, as protected by the Privileges or
| mmunities Clause; and that, if necessary, is a federa
matter. Thus, a revived Privileges or Inmmunities C ause,
by assuring liberals that individuals would be protected,
woul d encour age devol ution, which is what conservatives
want. It would be a win for all sides.

In the end, however, it is constitutionalismitself
that nust be revived, for that is the idea we have |ost as
governnment at all levels has grown. That idea, at bottom
is really quite sinple: a constitution is an instrunent
t hrough which a people "constitutes" itself politically--
aut hori zing, enpowering, and limting the institutions of
governnent that are thereby brought into being. Over the
course of the 20th century, as we have asked governnent to
do nore and nore for us, we have tended to forget the
"limting" part--and have paid the price with our liberty.

Let us renenber Lincoln's question, "Is there no danger to
liberty itself in discarding the . . . first precept of
our ancient faith?" It is no accident that the Gvil War

generation returned to our first principles as a nation.
Li ke the founding generation before them they had just
fought a bitter war to secure liberty. The Privileges or
| munities Clause, with its rich history in the natural
and common law traditions, was their way of securing |ib-
erty constitutionally. It is a remnder to us of our
roots in those traditions, a rem nder of the noral her-
itage of our enduring Constitution.
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