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Executive Summary

Antitrust is thought by sone to be the bulwark of free
enterprise. Wthout the vigilance of the Justice Departnent
and the Federal Trade Comm ssion, so the argunent goes,
gi ant corporations would ruthlessly destroy their smaller
rivals and soon raise prices and profits at consuners’
expense.

But antitrust has a dark side. (Opposition to nergers,
t hough in theory based on worries that conpetition may be
inpaired, often in practice comes not from consuners whose
interests antitrust is supposed to defend, but from conpeti-
tors faced with the prospect of a larger, nore aggressive
rival. Because they respond to the demands of conpetitors,
| abor wunions, and other well-organized groups having a stake
in stopping nergers that prom se to increase economc effi-
ciency, the antitrust authorities all too often succeed, not
in keeping prices fromrising, but in keeping them from
falling.

The politicization of antitrust is not just a matter of
hi storical curiosity. Politics stal ks many of the high-pro-
file cases brought by President Cinton’ s trustbusters,
including Prinmestar’s planned purchase of a key satellite
slot as well as the nmergers proposed between Staples and
O fice Depot, WrldCom and MClI, and Lockheed Martin and
Nort hrop G umman.

When the antitrust authorities intervene to reshape
mar kets at the behest of conpetitors, private decisions
about how best to organi ze production are displaced by gov-

ernnent decisions. Innovative firns are penalized, scale
econom es are |lost, and conpetition is thwarted, not
enhanced.
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| nt r oducti on

The stock market boom of the 1990s has triggered a
new wave of nergers in the U S. econony. Driven by expec-
tations of continued technol ogi cal progress and econom c
grow h, rising share prices have hel ped provide the where-
wi thal for alert corporate executives to take advantage of
profit opportunities created by the existence of underval-
ued assets.

The forces unleashed by the integration of the
worl d’'s economes are as far-reaching as they are robust.
In response, leading Anerican firns in the autonobile,
t el ecomuni cati ons, defense weapons systens, pharmaceuti-
cals, and financial services industries, anong others, have
nmoved aggressively to consolidate their resources and to
diversify their operations in order to conpete nore effec-
tively in the rapidly changi ng gl obal econony of the late
20th century.

Whet her neasured by nunbers of proposed transactions
or values of conbined assets, this |atest nerger wave
dwarfs the three or four that have gone before it since
the epic trust-building era at the turn of the century.* A
record 3,700 pre-nerger notification forns were submtted
to federal antitrust agencies in fiscal year 1997--up from
1,500 in FY 1991--and m dway through FY 1998, the pace was
25 percent ahead of the previous year.? About 3,500 of the
3,700 nerger transactions announced in FY 1997 were worth
nore than $15 million each-—-and 128 of them were val ued at
nore than $1 billion each.?

At the sanme tinme, antitrust |aw enforcenent has
exhi bited renewed vigor under President Clinton’s
appoi ntees to | eadership positions at the Justice
Departnment’s Antitrust Division and the Federal Trade
Comm ssion, who seemto be wary of (if not openly hostile
to) the self-correcting forces of unfettered markets.*

Supported by cadres of governnent |awers and econo-
m sts, who have poured old "big is bad" antitrust-doctrine
wine into new bottles by coining catchy terns for appar-
ently novel threats to conpetition, the antitrust agencies
have lately intervened actively to m cromanage (and in
sone cases to block outright) a nunmber of high-profile
mergers in industries that, by all comobnsense definitions
of the word, are highly conpetitive. No |onger content
sinply to oppose a nerger on the grounds that it m ght
tend to create a nonopoly, the antitrust authorities now
worry about "unilateral conpetitive effects” and a host of
ot her exotic-soundi ng sources of consuner injury.s
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| ndeed, the textbook concept of "nonopoly"--a single
busi ness entity producing a product having no cl ose sub-
stitutes—seens to have passed quietly into antitrust his-
tory. Instead, sonewhat bel eaguered by the pace of eco-
nom c events,® the antitrust agencies now contend wth so-
called franchise firnms, alleged nonopolies such as
M crosoft Corp., Intel Corp., and Coca-Cola Co., character-
i zed by strong brand nanes and huge market shares that,
"unli ke classic nmonopolists, . . . use their size not to
jack up prices but to spread their costs, hold down prices
and keep conpetitors on the ropes."’

The fruits of revived antitrust activism which its
parti sans applaud as signaling a return to the happy days
of hard-nosed | aw enforcenent that existed before the
Reagan adm nistration willfully neglected its duty of pro-
tecting consuners agai nst abuses of market power,® raise
serious questions about the purposes and effects of
antitrust policy. Although the conventional wsdomis
that antitrust hel ps preserve free markets, a rehearsal of
the facts in a nunber of nerger cases recently before the
Antitrust Division and the FTC suggests that the federa
trustbusters frequently have troubl e distinguishing conpe-
tition from nonopoli zi ng.

As a result, the antitrust |aws have far too often
been brought to bear in attacking innovative, risk-taking
firms that have succeeded in devel opi ng previously unknown
products and in establishing wholly new industries. The
tenporary nmarket dom nance those pioneers work hard to
achieve by using resources efficiently and serving con-
suners well-—-and work hard to maintain by fending off the
conpetitive challenges of |ate-comng rivals-—-is greeted
not with acknow edgnent of the value they have created,
but with hostile charges of unlawful nonopolization.

By chilling incentives to innovate and by forcing
sellers to worry that their prices mght be too |ow or too
hi gh, thus making it nore difficult to keep themin line
wWith costs, the antitrust |aws both reduce the welfare of
consuners and handicap Anerican firnms as they strive to
conpete on a gl obal scale.

Despite the intensely conpetitive environnents spawned
by the globalization of markets, antitrust |aw enforcers
persist in taking a static view of the world. "They
accept the data of the nonentary situation as if there
were no past or future to it and think that they have
understood what there is to understand."® A firmthat dom
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inates its industry today will continue to domnate it, so
t he argunent goes, unless governnent takes corrective
action.

Mergers, contracts freely entered into by buyers and
sellers, and all "the well-known noves and counternoves"
Wi thin industries consisting of a few large firnms are not
seen as an attenpt "to deal wth a situation that is sure
to change presently[,] . . . to keep on their feet, on
ground that is slipping away from under them " | nstead,
they are seen as anti-conpetitive practices ained "at
not hi ng but high prices and restrictions of output."%

Busi ness practices that seemto raise antitrust con-
cerns are best understood, not as strategic behavior to
exploit a market in which a few large firnms tenporarily
hold a commandi ng | ead, but as responses to ever-present
threats to dislodge the market |eader. Evaluated in that
light, antitrust |aw enforcenent becones, at best, ill-

i nfornmed neddling and, at worst, heavy-handed interference
with the freedom of private property owners to allocate
scarce resources to their highest valued uses. Private
deci si ons about how best to organi ze the production of
goods that satisfy consuners’ wants are displaced by gov-
ernnment deci sions.

Using their authority to enjoin nergers or to condi-
tion approval on the divestiture of specific assets or the
erection of "firewalls" between certain operating units,
the antitrust authorities determ ne how the ownership of
productive resources wll be distributed anong firns and
whi ch product lines firms will be allowed to offer. Using
their authority to prohibit "unfair" nmethods of conpeti-
tion, the antitrust authorities determ ne what features
products will be allowed to enbody and what prices their
sellers will be allowed to charge.

Wrried for nmuch of this century that market power
m ght result in prices that are too high, antitrust
i ncreasingly summons imges of the G lded Age to insist
that firnms will ruthlessly exploit economes of scale to
dom nate their markets by charging prices that are too
| ow. 2 Like the great nuckraker Henry Denarest LI oyd--and
Kar|l Marx-—-|l aw enforcers nowadays seem to believe that
conpetition | eads inexorably to nonopoly.?®

Supporters of antitrust deny that it is sinply anoth-
er formof regulation.** But it took the Departnent of
Justice nearly 25 pages of text nerely to sunmarize the
prohi bitions and di sclosure and nondi scl osure requirenents
i nposed on NewCo, a joint venture between M Communi -
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cations Corp. and British Telecom?®* It is |ikew se hard
to see how attenpting to coerce Mcrosoft into offering
its core product (Wndows 98) without what it thinks to be
an inportant application (Internet Explorer) or, alterna-
tively, packaging a conpetitor’s Wb browser with its
operating system is anything other than intrusive govern-
ment regul ati on operating in disguise.?®

VWhat is nore inportant, while the stated purpose of
the antitrust laws is to protect consuners against the
abuses of nonopoly, in practice they are frequently used
to protect the rivals of successful firns against the
harsh forces of the conpetitive marketplace. A |aw that
declares nergers to be illegal where they would | essen
conpetition or tend to create a nonopoly is also a | aw
that rivals of the nerging firnms can call upon to bl ock
the creation of a nore effective conpetitor.* Protesta-
tions to the contrary, strategic use of antitrust process-
es to protect conpetitors rather than to preserve conpeti-
tion has transfornmed the laws into another form of econom
ic regulation, vulnerable to capture by politically power-
ful special-interest groups.

I nstead of investing resources to inprove their prod-
ucts, cut their costs, or expand their sales, firns
increasingly turn to Washington for relief from aggressive
rivals. Netscape Communi cations Corp. |obbies the
antitrust agencies to stop Mcrosoft from bundling a Wb
browser with its conputer operating system Pepsi sues
Coke, conplaining of practices that nake it difficult for
Pepsi to hold on to the accounts of custoners who sell
soft drinks at the fountain; and GIE Corp. files a lawsuit
to block the nerger of WorldCom and MCI on the ground that
access to the Internet will be inpaired.

That is not how conpetition is supposed to work. In
a freely functioning marketplace, firnms "injure" their
rivals by taking sales away fromthem Mrket forces then
demand a counterresponse by the bruised conpetitor, which
by adding nore features to its product, lowering its
price, or both, can strive to regain the business lost to
its hard-nosed rival. Consunmers gain when markets are
left alone to operate in that way. But when firnms choose
instead to conplain to the antitrust authorities, hoping
that governnment will intervene to provide protection from
the harsh realities of the conpetitive nmarketplace, con-
suners |lose. Protecting conpetitors does not preserve
conpetition; protectionismis the antithesis of conpeti-
tion.
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| f the Justice Departnent and the FTC cannot be
relied upon to apply the antitrust laws in ways that pro-
note consuners’ interests and if, in fact, they routinely
protect conpetitors at consuners’ expense, then the |aws
t hensel ves have no intellectual justification. Unfettered
conpetition offers consuners nuch better protection from
"monopol y" than the ill-infornmed--and frequently political-
Iy inspired—neddling of the antitrust agencies.

The Confused Econonics of Merger Policy

Public policy toward nergers raises all of the eco-
nom c issues that are central to evaluating the purposes
and effects of the antitrust laws. WII| the conbination
of two formerly independent firnms create a new busi ness
entity with such a large share of the rel evant narket that
prices and profits can be expected to increase at con-
suners’ expense? O wll the nerged firminstead be able
to take advantage of cost-saving opportunities, thereby
expandi ng output, lowering price, and enhancing consuner
wel f are?

The antitrust authorities’ answers to those questions
in turn hinge, first, on the definition of the rel evant
mar ket within which the conpetitive effects of the nerger
wi || be evaluated; second, on judgnents about the sources
and magni tudes of possible nerger-related cost savings;
and, third, on the existence of barriers to the entry of
new rivals that would permt the nerged firmprofitably to
rai se price above conpetitive |evels.

Merger |aw enforcenment is based on an "incipiency”
doctrine which holds that preventive measures agai nst
nmonopoly are superior to corrective neasures. The govern-
ment’s |legal authority to enjoin nergers was established
by the O ayton Act of 1914, Section 7 of which declared in
part

that no corporation engaged in comerce shal
acquire, directly or indirectly, the whole or any
part of the stock or other share capital of

anot her corporation al so engaged in comrerce,
where the effect of such acquisition may be to
substantially | essen conpetition between the cor-
poration whose stock is so acquired and the cor-
poration nmaking the acquisition, or to restrain
such conmerce in any section or comunity, or
tend to create a nonopoly in any |line of com

ner ce.
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Section 7 was conspicuously silent on neans other
t han stock purchases by which one firm could acquire an
ownership interest in another. Apparently, nerger transac-
tions involving the purchase of physical assets did not
offend the Cl ayton Act, even if equity shares were al so
acquired.*® Courts also held that an acquiring firm coul d
not be conpelled to divest the physical assets it had pur-
chased even if a stock acquisition was subsequently found
to be illegal.* That glaring |oophole rendered Section 7
virtually inpotent.?

Congress reinvigorated the enforcenent of Section 7 by
passi ng the Cell er-Kefauver Act in 1950. That anendnent
explicitly prohibited the acquisition of another firms
physi cal assets if the effect was to substantially |essen
conpetition or tend to create a nonopoly. The C ayton
Act’ s asset | oophole was thereby closed and the governnent
has rarely |ost a nerger case since.

Merger | aw enforcenment was strengthened further by
passage of the Hart-Scott-Rodi no Prenerger Notification Act
of 1976, which requires the parties to nergers exceeding
stated thresholds to announce their intentions to the
Antitrust Division and the FTC sinmultaneously, and to hold
t he proposed transaction in abeyance until the governnent
grants clearance to proceed.? Decisions to grant such
cl earance or to oppose the nerger on antitrust grounds are
supposed to be governed by the Departnent of Justice’s
Merger Cuidelines, first pronulgated in 1968 and revi sed
on a nunber of occasions since.?

Until very recently, the analytical nodel established
by that docunment involved defining the relevant antitrust
mar ket -—the "line of commerce"” and the "section of the
country”"--within which the conpetitive effects of a pro-
posed nerger would be evaluated. Once such a market was
establ i shed, the guidelines spelled out market concentra-
tion criteria (based initially on market shares and,
| ater, on values of the Herfindahl-H rschman | ndex)# that
woul d determ ne whether the conbination of two previously
i ndependent firnms would, in the antitrust agency’ s judg-
ment, pose a threat to conpetition.

Mar ket concentration has been the |inchpin of nerger
analysis. It serves as a rough-and-ready indicator of the
i kelihood either that the newly conbined firmwl|l
acquire market power--allowing it unilaterally to raise
prices above conpetitive |evel s* —or that collusion anong
the firms remaining in the market wll beconme profitable.

O fsetting factors, such as production-cost savings and the
absence of barriers to entry, m ght nake post-nerger price
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i ncreases unprofitable. At |east on paper, those offset-
ting factors have been given greater weight in subsequent
versions of the Merger Guidelines, but market definition
and market structure renmain at the heart of the antitrust
agenci es’ anal ytical nodel of nergers.?

Despite the apparent precision with which pre- and
post - merger nmarket shares and market concentration are com
puted, the process of defining the relevant antitrust mar-
ket determ nes how high the resulting nunbers wll be.
Narrow y drawn market boundaries, which include only a few
products, increase the probability that a proposed nerger
between any two sellers in that market wll be chall enged.
And, not surprisingly, given the bureaucratic incentives of
the antitrust authorities to produce tangi ble evidence of
their law enforcenent activities,?® a bias toward defining
markets narrowy has inevitably ruled the process.

The nore narrowmy antitrust markets are defined, the
nore nerger cases there are to work on, the nore opportu-
nities there are for governnent attorneys to gain the
experience that will be rewarded when they subsequently
take jobs in private law firnms, and the larger and nore
secure are the antitrust bureaus. The nore active are the
antitrust agencies, the nore clients the private antitrust
bar gets to defend and the greater is the demand for econ-
om sts to serve as expert witnesses in antitrust proceed-

i ngs.

Definition of the relevant narket is a conceptually
straightforward process of identifying the products and
firms to which buyers could reasonably turn if confronted
with an increase in the price charged by the prospective
merger partners.? Yet, instead of being used as a way of
summari zing and organi zing the information appropriate for
predicting the |likely conpetitive effects of a nerger,
mar ket definitions have been nothing short of Byzantine.

In nounting a challenge to Nestlé s proposed acqui si-
tion of Stouffer, for instance, the Federal Trade
Comm ssion defined the relevant market to include only
"hi gh-priced, nonethnic, frozen entrees."?® O her exanples,
drawn from the transactions revi ewed under various incarna-
tions of the Merger Quidelines, include markets consisting
of "bagged dry-m x concrete in the Washi ngton-Baltinore

area"; "beer production and distribution within the State
of Kentucky"; "direct contract front-I|oaded trash renoval
in Dallas"; "hone and office staplers"; "traditional

departnent stores in M| waukee"; and "noncarbonated, ready
to serve, naturally or artificially flavored fruit drinks,
fruit punches, or fruit ades which contain 50 percent or
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less fruit juice and are custonarily sold under refrigera-
tion to the consuner."?

Not so | ong ago, McCorm ck & Conpany's proposed
acquisition of the Spice Islands brand was abandoned when
the FTC voted unani nously to oppose the transaction on the
grounds that it would substantially | essen conpetition,
possi bly | eading to higher prices in the "gournmet spice
mar ket . "

The extent to which serious econom c anal ysis can be
brought to bear in defining relevant antitrust markets is
constrained by the willingness of judges to understand and
enbrace it. In Brown Shoe, % the first nmajor nerger case
brought after the Celler-Kefauver Act strengthened the |an-
guage of Section 7, the Suprene Court enunerated a half-
dozen or so factors it would rely upon in determning the
boundaries of relevant antitrust markets. The Brown Shoe
Conpany’s acquisition of G R Kinney was unlawful, the
Court decl ared, not because it created a shoe retailer
with a national market share of 2 percent, but because
conpetition was inpaired in 270 cities ("submarkets") where
Brown and Kinney both operated retail shoe stores.® The
majority opinion went on to say that whether "well-defined
submar kets may exist which, in thenselves, constitute prod-
uct markets for antitrust purposes” could be

determ ned by exam ning such practical indicia as
industry or public recognition of the submarket
as a separate economic entity, the product’s
pecul iar characteristics and uses, unique produc-
tion facilities, distinct custoners, distinct
prices, sensitivity to price changes, and spe-
cialized vendors.=

One of the unfortunate |egacies of Brown Shoe was the
excuse it gave antitrust officials to ook no further than
the casual statenents of the managers, enployees, or cus-
tomers of the firns involved in a nmerger transaction for
evi dence of the appropriate boundaries of conpetition.

"The parl ance of businessnen (‘the Chicago drugstore nar-
ket,” ‘the high-fashion shoe market’)" became a substitute
for formal nodeling of the market forces that m ght thwart
any attenpt by the nerger partners to raise price.*

Brown Shoe’s "practical indicia"” subsequently led to
t he condemmation of nergers between firnms operating in
mar kets variously defined as the business of conmerci al
banking in the city of Phil adel phia and three contiguous
counties,®* the manufacture of insulated alum numwre (but
not insul ated copper wire),% the production of netal cans
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and glass jars (but not plastic containers),® grocery
retailing in the Los Angel es area,®* and beer brewing in
the state of Wsconsin (or, alternatively, the three-state
area consisting of Wsconsin, IlIlinois, and M chigan).®*®

Econom sts have devel oped a variety of sophisticated
enpirical techniques for identifying the boundaries of mar-
kets relevant for assessing the conpetitive effects of
mergers. In one way or another, all of those techniques
grapple with the fundanmental problem of neasuring the
extent to which consuners and producers will respond to a
hypot hetical post-nerger increase in price. Elasticities
of demand and supply are crucial to predicting the magni-
tude of the reduction in sales the nerger partners can
antici pate as consuners switch their purchases to existing
rivals and as new conpetitors enter the market to take
advant age of profit opportunities.

In theory, markets are defined to identify those con-
straints.“ In practice, market definition has becone the
princi pal issue in nerger analysis. The fate of any nerg-
er transaction hinges alnost entirely on how narrowWy the
rel evant market is defined.

Antitrust partisans freely admt past errors in apply-
ing the laws, but remain faithful to the stated purposes
of the Sherman, C ayton, and Federal Trade Comm ssion
acts. A review of the facts in a nunber of recent high-
profile merger cases suggests that uncritical confidence in
the abilities of those responsible for enforcing the
antitrust laws to correct past errors is msplaced. As we
shall see, driven by relevant market definitions that seem
overly narrow, even ad hoc, the antitrust authorities
still frequently get the econom cs of nerger analysis
wWr ong.

St apl es-Ofice Depot

On March 10, 1997, the Federal Trade Comm ssion
announced that it would seek a prelimnary injunction
agai nst the proposed nerger of Staples and Ofice Depot,
two of the nation’s three major office-supply "superstore”
chains. The FTC s challenge effectively killed the merg-
er, whose fate was sealed three nonths |ater when a feder-
al district court in Washington, D.C., granted the conm s-
sion’s request for a prelimnary injunction.* As the
record of nerger |aw enforcenent shows, all too frequently
the comm ssion construes the rel evant market narrow y-—in
this instance, only office-supply superstores--thereby
ensuring that the nmerger partners account for a |arge per-
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centage of total sales. Accordingly, argues the comm s-
sion, higher prices wll inevitably follow the nerger’s
consummat i on.

In the view of the FTC s | eadership, Staples-Ofice
Depot established three inportant precedents with respect
to nerger |aw enforcenment under the nost recent (1992)
version of the Departnent of Justice's Merger Quidelines--—
nanmely, "the definition of the relevant market, . . . how
to treat clains of efficiency in defense of a nerger,"*
and the salience of the distinction

bet ween anti conpetitive nergers that nmake it nore
likely or nore effective for firnms to coordinate
their actions, and anticonpetitive nergers that
make it profitable for the nmerging firnms to
reduce output and raise price unilaterally.*

Al though "unil ateral theories are now by far the nost
comon, "* price fixing has a long history of per se ille-
gality. Under the |law, per se treatnent neans that the
antitrust authorities do not have to show that firns
accused of colluding actually succeed in reducing out put
and raising prices. The nere attenpt to fix prices is
sufficient to establish a violation. That standard
reduces the governnent’s burden of proof considerably; but
allowing a nerger to be challenged on the supposition that
the firnms remaining post-nmerger would attenpt to coordinate
their actions is quite another matter.

Unilateral action is always easier to initiate than
collective action. It is sinpler therefore to make the
case that a newfirmwth a large share of the market
could profitably restrict output and raise price on its
own than to assert that the firm would conspire with its
remaining rivals to restrict output and raise price in
uni son.

The director of the FTC s Bureau of Econom cs denies
that Staples-Ofice Depot signals a return to reliance on
the market-definition criteria announced in Brown Shoe.
That denial is unconvincing in light of the federal dis-
trict judge's appeal in that case to "practical indicia"
for defining relevant antitrust submarkets.* The conm s-
sion’s decision to analyze the nerger’s conpetitive effects
in the narrowWy construed market consisting only of
of fi ce-supply superstore chains was al nbst wholly based on
evi dence gl eaned from internal conpany docunents that coul d
be interpreted as confirmng "industry or public recogni-
tion of the submarket as a separate economc entity."* As
summari zed by one FTC official,
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t he extensive docunentary evidence fromthe nerg-
ing firms’ files . . . denonstrated that the two
superstore chains charge lower prices in cities
where they directly conpete relative to prices in
cities where the nerging firms do not face each
ot her head-to-head. The docunents al so showed

t hat superstore conpetition is the nmain reason
for this pricing policy.*

In accepting the comm ssion’s proposed market defini-
tion, the court relied heavily on business plans and ot her
witings contained in the two conpanies’ files referring
to so-called price zones--one ternmed "conpetitive," where
Staples and O fice Depot both operated superstores and
where, according to the FTC, office supply prices tended
to be lower; the other termed "nonconpetitive," where only
one of the nmerging firms conducted business and where
prices tended to be higher "without regard to whether
other retailers nearby sold office supplies."*

The comm ssion’s staff econom sts, in consultation
with an outside econom c expert, Princeton professor Oley
Ashenfelter, prepared econonetric studies purporting to
show that the prices of selected office supplies were
indeed lower in cities served by two or three of the
superstores than in cities served by only one of them
That concl usion remains a subject of considerable contro-
versy, though.?®

"Ordinarily in antitrust analysis, market power is
measured by exam ning the characteristics of a given set
of products or markets, defining differences between that
set and actual or potential conpetitors, and then predict-
ing that prices could be raised by a substantial anount™
foll ow ng the consummation of a nerger.st In Staples, the
court agreed with the commi ssion’s argunent that the
prospective nerger partners already had raised prices in
those cities where one of them faced no ot her superstore
conpetition by 5 to 10 percent, according to one of the
FTC s econom c experts. ®

On the basis of the "office supply superstore” market
definition that the docunentary and econonetric evidence
seened to support, Staples and O fice Depot conbi ned woul d
account for 75 percent of total sales and, by elimnating
one of its only two conpetitors, the "nerger would all ow
Staples to increase prices or otherwise maintain prices at
an anticonpetitive level."%

Reasoni ng that the evidence established that Staples
and O fice Depot conpeted only with each other (and with
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Ofice Max, the nation’s third office supply superstore
chain), the comm ssion downpl ayed the inportance of other
conditions affecting |ocal office supply prices, such as
the sal es of non-superstore office supply retailers.* Had
i ndependently owned office supply stores, nail order
retailers of office supplies, and WAl -Mart, Sami s C ub,
Best Buy, and other discount outlets been included in a
broader antitrust market defined to enconpass all office
supply retailers, not just "superstores,"” Staples’ and

O fice Depot’s conmbined share would only have been 5 per-
cent. Indeed, in this broader market, Wal-Mart al one has
about the sane revenue from office supply sales as the two
superstores that wanted to nerge.*

In addition to focusing only on "what could be
| earned by conparing price changes over tine as nore
superstores enter a market, " the court dism ssed Staples’
and O fice Depot’s clains of nerger-related economc effi-
ciencies. According to the court, the clained cost sav-
ings were "in large part unverified, or at |least the
defendants failed to produce the necessary docunentation
for verification."s Even had the projected cost savings
been docunented to the court’s satisfaction, the FTC s
experts argued that nost of the savings would not have
been passed on to consuners in the form of |ower prices
anyway. °®

In a last-mnute attenpt to appease the FTC, Staples
and O fice Depot agreed (on the basis of a recommendati on
by the FTC staff)* to sell 63 of their 1,149 superstores
to their chief rival, Ofice Max, for the bargai n-basenent
price of $1.7 mllion each.% Although the deal fel
t hrough when the conm ssion neverthel ess sought a court
order enjoining the nerger, Ofice Max seens to have been
the chief beneficiary of the FTC s action. The price of
Ofice Max stock fell by 4.5 percent on the day Staples
and O fice Depot announced their nerger plans; Ofice Max
stock rose by 2 percent on the day the FTC announced its
opposition to the transaction.® Those stock market reac-
tions suggest that the nerger would have led to | ower
of fice supply prices and tougher conpetition for Ofice
Max and, noreover, that stopping the nerger enabled Ofice
Max to avoid that disadvantage.®?

Staples-Ofice Depot illustrates the antitrust author-
ities’ propensity to define markets narrowy and to use
the definitions to attack successful pioneering firns,

i ncluding those operating in industries characterized by
vi gorous conpetition and low barriers to entry. Staples
and O fice Depot opened the nation’s first office supply
superstores in 1986, |aunching an innovative way of doing

13
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busi ness in what had been a | ow vol une, high-margin market
dom nated by small, independently owned retailers. By
aggressively cutting the prices of office supplies and by
selling everything from paper clips to personal conputers,
the superstores attracted the patronage of price-sensitive
custoners, especially small businesses and hone offi ces,
with such success that, within a decade, they had added
nmore than 1,000 stores to their chains.

It is one of antitrust’s bitter ironies that the new
mar ket Staples and Ofice Depot created (and which Ofice
Max subsequently entered) becane the central--and, at bot-
tom the only—issue in the FTC s decision to block the
two pioneers’ proposed nerger.® In the wake of that
antitrust fiasco, whose only wi nner seens to have been
Ofice Max, office supply consuners m ght well ask what
the benefits of nmerger |aw enforcenent are supposed to be
for them

Wor | dCom MCI

WrldCom Inc., a little-known conpany headquartered
in Jackson, M ssissippi, shocked the global telecommunica-
tions industry in early 1998 when it announced a $37 bil-
lion offer to acquire MCl Conmunications Corp., one of the
nation’s | eadi ng | ong-di stance tel ephone service providers.
The proposed deal, nearly unani nously approved by both
conpani es’ stockhol ders at special neetings held on March
11, 1998,¢% followed the coll apse of nerger negotiations
between MCI and British Tel ecommuni cations plc, a transac-
tion that foundered on revelations that MCl had | ost nuch
nore noney in attenpting to enter the |ocal telephone
service market than British Telecominitially thought.

Even before the WrldCom MCI nerger won formal share-
hol der approval, news reports suggested that the Justice
Departnment’s Antitrust Division had begun widening its
probe into possible anti-conpetitive effects.® European
regul ators were also said to be scrutinizing the nerger.
The antitrust questions raised on both sides of the
Atlantic were pronpted by concerns that, if the transac-
tion were approved, the two conpanies would control nore
than half of the high-capacity cables and conputers form
ing the Internet’s "backbone."

More specifically, concerns were voiced that the nar-
ket power created by the nerger would enable Wrl dCom MCl
through its UUNet Technol ogies unit, to place rival
I nternet access providers at a di sadvantage, either by
degrading the quality of their connections at |nternet
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traffic exchange points (connections governed by so-called
peering agreenents), raising the price of such access, or
bot h. ¢

The econom c theory underlying those antitrust con-
cerns is the "essential facilities doctrine,"” the nodern
reincarnation of a charge leveled, in the Term na
Rai |l road case, at an association of railroads that early
this century controlled all of the local termnal facili-
ties and bridges spanning the M ssissippi River at St
Louis, Mssouri.® A careful analysis of the facts in that
case shows, however, that the association did not deny
conpetitors access, as indeed it could not: plenty of
river crossings were |located both north and south of St
Louis to which shippers that were not nenbers of the asso-
ciation could turn without experiencing significant
i ncreases in cost.¢®

The associ ation apparently did, however, charge higher
prices to nonnenbers on traffic that was not destined
beyond the local St. Louis area. That was particularly
true of coal bound for use in St. Louis itself, nost of
which was mined within 30 mles of the city (on the
II'linois side of the Mssissippi Rver).® The higher
prices charged on local traffic could have been a form of
price discrimnation against "captive" shippers that could
not easily reroute their freight to alternative river
crossings. Al though such price discrimnation may be evi-
dence of the association’s |local (horizontal) market power,
it had nothing to do with vertical integration per se.

Al t hough the inportance assigned to Term nal Railroad
seens to rest on a nunber of m sconceptions, the facts in
the case are consistent with the theoretical proposition
that, insofar as the value of an "essential facility" is
derived fromthe demand for the services it is used to
produce, the owner has no good reason to deny rivals
access to it. Indeed, just the opposite is true: except
for local traffic crossing the river westbound, "associ a-
tion nenbers charged nonnenbers the sane price they
charged thensel ves and deni ed access to no one."™

Al though it is also true that econom c theory identi-
fies conditions under which the vertically integrated firm
has an incentive to charge rivals higher prices for access
to an "essential facility" than it charges its own affili-
ate, that price differential is inperative for capturing
the efficiency benefits of vertical integration.”™ 1In the
absence of what unintegrated rivals sonetines self-serving-
ly call a "price squeeze,"” the vertically integrated firm
cannot profitably expand the output of the final product
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that the essential facility is enployed to produce, nor

| ower the final product’s price. Under such conditions,
forcing the vertically integrated firmto provide conpeti-
tors equal access would destroy its incentives to inte-
grate in the first place and, hence, cause the efficiency
benefits of vertical integration to be |lost.™

Al though vertical integration provides substantial
benefits to consuners even in the presence of a "price
squeeze," the market environnment in which WrldCom and M
proposed to nerge does not supply the conditions necessary
for producing one. Although it may be true that the nerg-
ing firms mght control half of the Internet’s backbone,
the market for Internet access seens to be highly conpeti-
tive: "there are nearly 40 backbone providers, 4,000
smal ler Internet service providers and new entrants such
as Qmest Communications International Inc. |aying nmassive
networks of their own."73 Consistent with the facts in
Term nal Railroad, the existence of those alternative serv-
ice providers nmeans that WorldCom MCI would be forced to
charge rivals the sanme price for access they charge them
sel ves.

If, on the other hand, the transaction produces sig-
ni ficant cost savings, the nerger partners may be able to
reduce the prices they charge consuners for access to the
Internet. That seens to be the case. Ml began adverti s-
ing unlimted access charges of $14.95 per nonth (for cus-
toners who al so use MCl’s |ong-distance tel ephone services)
soon after America Online announced that it was increasing
its nonthly unlimted access rate to $21.95.™

It is the prospect of |ower prices for consuners that
| argely explains the bitter opposition to the Wrl dCom MC
merger orchestrated by the two firnms’ rivals. Last year
GTE proposed to buy MCl for $28 billion, claimng that a
GTE- MCl conbi nation would create "a dynam c conpetitive
force capable of bringing the benefits of conpetition to
all markets and all consuners, both nationally and gl obal-
ly."™ After Worl dCom won the bidding war triggered by
British Telecomis initial offer, GIE filed a |lawsuit seek-
ing to block the WrldCom MCI deal on antitrust grounds.
Since then, the opposition coalition has been joined by
Bel | South, Bell Atlantic, and an assortnent of |abor
uni ons and consuner activists, all of whom are apparently
united with GTE in the belief that |ast year’'s dynamc
conpetitive force is this year’s nonopoly.

That opposition ultimtely caused Wrl dCom and MCl to
yield inmportant ground. Pronpted by Sen. Arlen Specter
(R-Pa.) not to accept "a fig leaf renedy," the Justice
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Departnent joi ned European regulators in demandi ng "sub-
stantial divestiture of Internet capacity” as a condition
for approving the transaction.’™

Proving that appeasenent woul dn’t cone cheap, Ml’s
initial announcenent of a plan to sell its whol esale
I nternet business to the British firm Cable & Wrel ess
plc, for $625 nmillion in cash drew imediate criticism
from GTE, which seened to be prepared to settle for noth-
ing less than conplete divestiture of all of M’'s
| nternet hol dings, valued (by GIE) at $4 billion.”
Requiring WrldComto sell off UUNet would have been even
better.”™ But when MCl later relented and began | ooking
for a buyer willing to purchase all of its Internet
assets, Cable & Wreless sued to bind M to its original
agreenent.”™ In the end, the British firmstruck a deal to
acquire all of MZ’'s Internet holdings for $1.6 billion, a
nmove that won the Justice Departnent’s conditional approva
for the MCl-WrldCom nerger.® M would rather have sold
its Internet assets to another prospective buyer, but
given the pending lawsuit, "it turned out to be a |ot eas-
ier to continue with C&W "8 Thusly does litigation shape
t he organi zation of industry.

Li ke the antitrust assault on Mcrosoft orchestrated
by Netscape, the opposition of conpetitors to the
Worl dCom MCI deal illustrates the politicization of nerger
| aw enforcenent by groups that have strong interests in
stopping transactions that would create nore effective
rivals. Used in that way, antitrust becones a kind of
protectionist playground that produces profits for firns,
not because they serve consuners well, but because they
have conparative advantages in nobilizing political influ-
ence.

Pri nestar |nc.

It doesn’t take a genius to figure out why M
Comruni cations Corp.’s headquarters are |ocated in
Washi ngton, D.C. That, in WIllie Sutton’s immortal words,
is where the noney is. It’s also where individuals and
firms nust go hat in hand to fend off attenpts by govern-
ment to pick their pockets by tax, regulatory, or other
political neans.® M. has been spending a lot of tine on
Pennsyl vani a Avenue | ately.

In the case at hand, MCl wanted to sell sonething.
Perhaps it should have called GIE first. Wat MI wanted
to sell was a satellite slot it owns jointly with Rupert
Murdoch’s News Corp. The buyer: Prinestar Inc. The
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price: $1.1 billion. The problemw th the transaction,
according to the Justice Departnent, which sued to bl ock
it on May 12, 1998, is that conpetition between direct-
broadcast satellite (DBS) television services and cable TV
operators would be thwart ed.®®

Prinmestar, a DBS service that has been operating
since 1990, is a joint venture of the nation’s |argest
cable TV conpanies.® Wth 2.05 mllion subscribers, it is
the second | argest direct-broadcast satellite service.
Together with DirecTV (3.53 mllion subscribers) and
EchoStar (1.2 mllion subscribers), DBS reaches nearly 7
mllion homes; about 10 tinmes that nunber of custoners
subscribe to cable TV.®

The gravamen of the Justice Departnent’s antitrust
conplaint is that the proposed nerger would give the cable
conpani es that own Prinestar "the | ast available satellite
capacity for high-powered satellite TV." In a statenent
acconpanying his departnent’s |awsuit, Assistant Attorney
General for antitrust Joel Klein charged that, "rather
than conpete . . . the cable conpanies decided to nerge."
He went on to argue that "the sale would inevitably |ead
to higher [cable TV] rates and called cable *one of the
nost durabl e and powerful nonopolies in this country.’"
Klein apparently hopes that by preventing Prinestar from
purchasing the satellite slot, a |ess objectionable buyer
will be found, nanmely rival EchoStar or DirecTV.?®

Prinmestar, it is alleged, would use its ownership of
the satellite slot, not to reach nore DBS custoners, but,
by bl ocking access to it, to prevent rival DBS services
from maki ng conpetitive inroads into the cable TV market
that Prinestar’s owners now collectively dom nate. The
satellite slot at issue is one of only three in existence
with "footprints" |large enough that prograns beaned from
them reach nost of North America sinultaneously. EchoStar
and DirecTV use the other two slots,® giving thema com
petitive advantage over Prinmestar, which nust beamits
prograns over satellites parked in |less favorably placed
sl ots-—a handi cap that the Justice Departnent’s action
will, if successful, perpetuate.

G ven that Prinmestar’s existing and potential rivals
al so have the option of using other satellites, it is not
at all clear that Prinestar’s purchase of the slot in
guestion would be the catastrophe for conpetition its
critics have nmade it out to be. Nor is it obvious how
preventing Prinmestar fromreaching its DBS custoners
through a satellite as well positioned as the ones used by
its rivals pronotes conpetition.
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Once again, it is the rivals of one of the parties to
a proposed nerger that have lined up to challenge the
deal. The list of opponents in this instance includes
"DirecTV, Echostar, small cable operators, conpanies that
use mcrowaves to send TV signals to subscribers and
regi onal phone conpanies Bell South Corp. and Aneritech
Corp., which are trying to enter the cable business. "s®
Those critics contend that Prinestar’s purchase of the
val uabl e satellite slot "could potentially hurt themin
one of two ways: by w thhol di ng popul ar cabl e progranmm ng
the Prinestar partners own, or by marketing ‘bundled
cable and satellite TV service at a price that would sub-
stantially undersell conpetitors."® Case cl osed.

Besides, it is disingenuous in the extrene for Klein
to argue that the fate of conpetition in markets served by
one of this country’s "nost durable and powerful nonopo-
lies" hinges on blocking Prinmestar’s purchase of one
satellite slot, however valuable that slot may be. It is
certainly true, as Klein says, that "in npbst cases, we
have a choice of only one cable conpany and we are seeing
constantly rising prices."® The reason that consuners
have only one cabl e conpany choice in nost cases is not
the result of anti-conpetitive actions by cable operators,
but the result of |ocal governnents’ persistence in treat-
ing cable TV as a "natural nonopoly" and, hence, granting
exclusive franchises to favored cabl e operators.

Prices have been rising because Congress rel axed regu-
latory rules affecting cable rates w thout also encouraging
cities and counties to renove the artificially created
barriers to entry that prop prices up. Governnent inter-
vention is not the solution to cable subscribers’ com
plaints, it is the underlying problem |If the assistant
attorney general is interested in pronoting conpetition in
the cable TV industry, he should attack nonopoly at its
gover nnment al source.

Lockheed Martin-Northrop G unman

On March 23, 1998, a very busy Justice Departnent
filed suit to block the acquisition of Northrop G umman by
Lockheed Martin. Appearing at a news conference announc-
ing her department’s unexpected action, Attorney General
Janet Reno contended that the nmerger of two of Anerica’s
five largest defense contractors would nean "hi gher prices
and |l ower quality in advanced tactical and strategic air-
craft, airborne early warning radar systens, sonar systens
and several types of counterneasures systens that save our
pilots from bei ng shot down when they are flying in hos-
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tile skies." She continued, "This nmerger isn’t just about
dollars and cents, it’s about w nning wars and savi ng
l[ives."®* "W want to ensure,” Reno went on to say, "that
any defense nerger protects our soldiers’ lives and our

t axpayers’ wall ets."®

Defense Secretary WIlliam S. Cohen echoed Reno’s con-
cerns. Appearing at the sane news conference, Cohen said
that "no previous nerger has raised so many interrel ated
probl ens across so many nmarkets. These problens are an
outgrowt h of the significant consolidation in the defense
i ndustry that has taken place in recent years."*® Also
speaki ng at the news conference, Klein added, "This nerg-
er, in an industry that is already highly concentrated,
woul d conpletely elimnate conpetition and reduce innova-
tion in many areas that are vitally inportant to our
national security, ultimately dimnishing the quality of
the products supplied to the U S mlitary. "

Until the attorney general announced her departnment’s
decision to sue, industry analysts had expected the
Lockheed Martin-Northrop Gumman nerger to easily clear
regul atory hurdles.® After all, Boeing's acquisition of
McDonal d Dougl as had recently gone through w thout a
hitch, and few concerns had been raised about the defense
i ndustry’s predictable responses to the significant reduc-
tions in Pentagon spending that began with the Sovi et
Union’s coll apse and accel erated under the dinton adm nis-
tration.* Evidently, though, the antitrust authorities
have determ ned that consolidation wll go no further

Once again, the Justice Departnent’s stated concerns
are msplaced. Omng to the weakness of incentives for
gover nnment purchasing agents to search for |ow prices,
econom c efficiency has never been nuch of an issue in the
defense industry to begin with. The Pentagon’s procure-
ment officers, who are the defense industry s nmain cus-
tonmers, and whose purchase decisions tend to be prodigal
because they are spending taxpayers’ noney rather than
their own, are nore responsible for inflated prices paid
for mlitary systens than are the market shares of defense
contractors. |Indeed, there is sone evidence that, even in
hi ghly concentrated industries, sales to governnent do not
enhance the profits of large firnms significantly; small-
firmprofitability is higher, primarily as a result of
set-aside prograns that limt conpetition on sonme govern-
ment contracts.?

As a result of the ending of the Cold War and the
massi ve cut backs in defense spending overseen by the
Clinton admnistration, the Pentagon’ s nonopsony® of
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weapons procurenent has been in steep decline.
Consolidation and diversification to conpete nore effec-
tively in global defense-electronics and related markets
are the predictable responses to Pentagon downsi zi ng.

"I ndustry sources say that unless the Europeans can qui ck-
ly carry out a simlar consolidation, they risk |osing out
in world markets as well as being unable to negotiate
trans-Atlantic tie-ups froma position of strength."®

Yet, based on unsubstantiated worries that a nerger
bet ween Lockheed Martin and Northrop G umman woul d conpr o-
mse mlitary preparedness at a tinme when "defense has
becone a jobs progranti® (and the arned forces have becone
a social services agency), the Justice Departnent, as a
condition of approving the transaction, sought "divesti-
tures of businesses accounting for over half of Northrop
G unman’ s sal es, " thereby threatening to hinder the
firms global conpetitiveness. After the governnent
rejected several proposed "structural separations" of busi-
nesses ained at allaying its stated antitrust concerns,
Lockheed ultimtely conceded defeat and abandoned the nerg-
er . 102

Lockheed Martin apparently nmade two major mstakes in
formulating its plans to acquire Northrop G umman. |t
failed to grease the political rails and it failed to "pay
proper attention to Raytheon." \Wat goes around, cones
around. Lockheed’'s criticisnms of sone of Raytheon’ s ear-
lier acquisitions had forced divestitures. Returning the
favor, Raytheon supplied 140 boxes of docunents to the
Justice Departnent outlining its "concerns" about
Lockheed’ s proposed acquisition of Northrop and "waged an
i ntense canpaign to undercut” its rival.* |n addition,

had Lockheed been nore alert, it mght have

| aunched the kind of effort that had been used
successfully by it or others in previous nerg-
ers--lobbying Capitol HIl, working the executive
branch and creating a drunbeat of support in the
medi a. The conpany didn’t hire high-powered pub-
lic-relations consultants to pronpte the deal, as
during the 1995 Lockheed-Martin Marietta mar-
riage.

So much for the scientific objectivism of public policy
toward nergers.



Page 22

The Politics of Antitrust

There are a lot of conpetitors out there, and
sone of themare willing to try to use the
political process to gain an advantage.

--Bill Gates

It is an article of faith that antitrust policy is
the bulwark of free-market institutions. The Antitrust
Division and the FTC, it is wdely thought, are vigilant
guardi ans of a freely functioning conpetitive econony, pur-
sui ng single-mndedly the objective of protecting consuners
agai nst the abuses of nonopoly. Yet laws that declare
certain business practices to be illegal where they would
substantially | essen conpetition are also |laws that can be
used strategically by politically well connected firms to
obtain conpetitive advantages over their rivals.

What better victory for the conpetitor of two conpa-
nies whose nerger will make them a | arger, nore effective
rival than to have the antitrust authorities intervene to
prevent the transaction from being consummated, or to
allow it to be consummated but only if key assets are
di vested? Systematic studies of nerger-|aw enforcenent by
the Justice Departnent and the FTC suggest that conpeti-
tors, not consuners, are the chief beneficiaries of the
regul ati on of nergers by antitrust neans.®

Many nergers result in the closure of outnoded pro-
duction facilities, the replacenent of incunbent managers,
the stream ining of sales and product distribution net-
wor ks, and the realization of econom es of scale and other
synergistic effects that prom se to reduce costs. Those
savings increase the wealth of the owners of the firmtar-
geted for takeover and generate benefits for consuners by
enabling products to be produced and sold nore cheaply.

At the sanme tinme, however, conpetitors are faced with
the prospect that the nerger, if consummated, will create
a nore effective rival. They can respond by imtating the
organi zati onal innovations the nmerger partners plan to
i npl enent or by taking other steps to |lower their own
costs. Alternatively, the hard-pressed rivals can conplain
to the antitrust authorities of a possible violation of
the | aw agai nst nergers that substantially |essen conpeti-
tion. They will alnpbst surely be joined on the issue by
wor kers who face the prospect of losing their jobs and by
| ocal public officials in areas where plants are sl ated
for closure who face the prospect of coping with higher
unenpl oynent rates and smaller tax bases.
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It is conceivable, of course, that opposition by com
petitors to a proposed nerger m ght be pronpted by a pub-
lic-spirited desire to protect consuners from the harnfu
effects of inmm nent nonopoly. After all, who besides
rivals will have access to the specialized industry infor-
mati on necessary to distinguish between efficiency-enhanc-
ing and nar ket - power-increasing nerger notives? Surely the
antitrust authorities can see through and reject conplaints
by conpetitors that are nothing nore than self-serving
attenpts to handicap their rivals.

Those possibilities have been explored in studies of
stock market reactions to nmerger announcenents. %’
Typically, the owners of the firnms that propose to nerge
wll enjoy positive "abnormal" returns on their investnents
relative to the owners of other firms in the econony.
That effect is independent of the underlying notive for

the nmerger. The expectation that profits will rise,
ei ther because the nerger will lead to higher prices or
because it will lead to | ower costs, increases the dis-

counted present value of an ownership position in the com
bi ned firm and, hence, raises the price investors are
willing to pay for the firm s stock

The owners of rival firns will also experience abnor-
mal returns on their investnents, but the direction of the
ef fect depends on whether the proposed nerger is expected
to create market power or to produce econom c efficien-
cies. In the first case, the owners of the nerger part-
ners’ rivals will also enjoy positive abnormal returns.
Conpetitors can expect to prosper in a nore concentrated
mar ket environnment in one of two ways: they can raise
their own prices and share in the nonopoly profits created
by the nmerger or they can undercut the newy conbi ned
firms attenpt to raise prices, thereby taking sal es away
fromit and expanding their own market shares at their
rival’ s expense. By contrast, the owners of rival firns
wi || experience negative abnormal returns if the nerger is
expected to produce cost savings that will place them at a
conpetitive di sadvant age.

Simlar considerations apply to the announcenent of
an antitrust conplaint challenging the legality of a pro-
posed nerger or a subsequent court decision holding it in
violation of Section 7. Both events will tend to reduce
the wealth of the owners of the nerging firns insofar as
prospective nonopoly profits or potential economc effi-
ciencies will be lost if the transaction is not consumat-
ed 108
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On the other hand, the stock price reactions experi-
enced by rival firms will again depend on the market’s
eval uation of the conpetitive inpact of the proposed nerg-
er. |If the transaction is notivated by the prospect of
acquiring market power, then events that make it |ess
likely that the nerger will proceed wll be associated
with negative abnormal returns for conpetitors. They too
will be prevented from sharing in the nonopoly profits or
be prevented fromincreasing their sales at the prospec-
tive nonopolist’s expense. But if the nerger is notivated
by the prospect of achieving greater econom c efficiencies,

then rivals will avoid being placed at a conpetitive dis-
advantage if the transaction is blocked, and the owners of
those firms will therefore enjoy positive abnormal returns

on news of antitrust opposition.

In short, by studying the stock price effects associ-
ated with merger |aw enforcenent events, insights can be
gai ned both about the notives for nmergers and the inpact
of antitrust action on conpetitive market conditions. One
such study exam ned a sanple of 82 horizontal nergers
chal l enged by the Antitrust Division and the FTC between
January 1963 and Decenber 1981, a period that covers the
promul gati on of the governnent’s first set of Merger
GQuidelines (in 1968) as well as the inposition of prenerg-
er notification requirenents (in 1976).'° The evi dence
suggests that rivals typically experience either zero or
positive abnormal returns foll ow ng news of events reducing
the likelihood of proposed nergers being consunmated, find-
ings that are inconsistent with the hypothesis that the
transactions were notivated by the acquisition of market
power .

The authors of the study conclude that, "while it is
possi ble that the governnent’s nerger policy has deterred
sone anticonpetitive nergers, the results indicate that it
has al so protected rival producers from facing increased
conpetition due to efficient nmergers."!t \Wat is perhaps
nore inportant, the evidence that merger |aw enforcenent
primarily benefits, not consunmers, but the conpetitors of
merging firns, was even nore conpelling follow ng the
i npl ementation of prenerger notification requirenents: "the
addi ti onal enforcenent powers granted under the HSR (Hart-
Scott - Rodi no) Act apparently have not |ed the agencies to
pi ck cases better. "

Avoi ding a conpetitive disadvantage by conpl ai ni ng of
violations of the anti-nerger |aw seens to be a workable
busi ness strategy. There is also evidence that it nmay be
a profitable tactic for firns targeted for takeover. A
study of 100 takeover targets that sued their suitor,
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charging fraud, antitrust violations, or violations of
state or federal tender offer regulations, found that the
suits added 17 percentage points, on average, to the ini-
tial premuns offered to stockhol ders of those firns that
were eventually taken over.!*® Thus, the anti-nerger |aw
provi des a nmechani sm t hrough which the rivals of nerging
firms can prevent the creation of nore efficient conpeti-
tors and takeover targets can increase the prices at which
they are eventually bought out. Those prospective bene-
fits provide obvious incentives for firnms to "invest" in
antitrust processes for their own private gain.

Congress, in turn, has an interest in antitrust
processes, but not to pronote free markets and ot her broad

and, hence, ill-defined social objectives that have no
effective political constituency. |Instead, nenbers of
Congress could be expected to favor an activist antitrust
agenda because, |ike nost other forns of governnent inter-

vention, antitrust enforcenent selectively helps or hurts
various groups. Labor unions, local public officials,
consuner activists, custoners, suppliers, stockhol ders,
conpetitors, and the nerging firns thenselves all have
stakes in the outcones of nerger |aw enforcenent. The
menbers of Congress nust bal ance the demands of those
groups in ways that are consistent with their own politi-
cal self-interests.

For their part, the antitrust agencies respond to
pl eas for protectionism because they nust use their dis-
cretion to enforce the |laws the way Congress wants them
enforced. The logic of collective action predicts that
the well-being of consunmers will receive less weight in
the political balance than the parochial objectives of
better organized groups.®

Evi dence regarding the influence of Congress on
bur eaucrati c deci si onmaki ng, including antitrust |aw
enforcenent, has been thoroughly docunented.®s Such infl u-
ence is brought to bear by specialized congressional com
mttees that exercise proxi mate control of agency budgets,
oversee the confirmation process for presidential
appoi ntees, and review and recommend changes in the
aut hori zing legislation for each bureau.

Quite clearly, nerger |law enforcenent is not immune
to political pressure. Three FTC econom sts found that
both econom c¢ and political factors play roles in deci-
sions to chall enge nergers.*® The study, published only
after the comm ssion’s general counsel agreed to w thdraw
a threat to bring crimnal charges against two of the
authors in return for including a disclainmer in their
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article stating that the FTC has "mmjor disagreenents with
t he nmet hodol ogy, analysis, inferences, and concl usi ons con-
tai ned" therein, examned information collected in
response to all Hart-Scott-Rodi no "second requests” issued
by the FTC between June 14, 1982, and January 1, 1987.%®
The resulting sanple contained 70 FTC nerger |aw enforce-
ment actions. In 27 of the cases, the conm ssion voted
out a conplaint challenging the proposed nerger under
Section 7; in the other 43 cases, the nerger partners were
granted clearance to consunmate their transaction.

Statistical nodels designed to explain the conm s-
sion’s decision to oppose a particular nerger included
vari abl es neasuring the extent of agreenent between the
| awyers and econonmi sts assigned to the case on the econom
ic nerits of the transaction. Specifically, the nodels
applied the evaluative criteria laid out in the Merger
Gui del i nes-— mar ket shares and nmarket concentration, the
exi stence of barriers to entry, and the |ikelihood of col-
| usi on.

The nodel s al so included neasures of the pressure
exerted on the comm ssion wth respect to nmerger investi-
gations under way. The extent of that pressure was gauged
by the anpbunt of news coverage devoted to each of the pro-
posed transactions and by the nunber of tinmes conm ssion
officials were called to testify before congressional com
mttees during the 12-nonth period centered on the date of
each second request.

Al'l of the variables were found to be statistically
significant. In particular, a nerger was nore likely to
be chal |l enged the higher was the neasured |evel of concen-
tration in the relevant market, the higher were barriers
to the entry of new firnms thought to be, and the greater
was the perceived threat of collusion between the remain-
ing firms. (Wien the FTC s |awers and econom sts dis-
agreed on those issues, the comm ssion sided with the
| awers nore often than not.) More external pres-
sure-—nore news coverage and nore calls to appear before
Congress-—was also found to increase the probability that
the comm ssion would vote to oppose a nerger.

On the basis of that and ot her evidence, the authors
concl uded t hat

there is a constellation of identifiable inter-
ests who benefit fromthe FTC s stopping nergers.
Politicians, their organized constituents opposed
to nmergers, and agency attorneys apparently are
anong the principal beneficiaries. . . . [T]his
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conbi nati on of personal interests creates an
upward bias in the way the Merger Quidelines are
applied, resulting in a greater propensity to
chal l enge nergers in the margi nal case. Geater
appreciation of the ways that antitrust works,
and in particular the role of politics in the
process, should begin to dispel the notion that
antitrust can be viewed as driven sinply by con-
gressional and bureaucratic concerns for conpeti-
tion, 2

One need only have witnessed the feeding frenzy trig-
gered by Worl dCom s planned acquisition of M
Comruni cations Corp. to appreciate the "constellation of
identifiable interests" attenpting to influence the
enforcenment of a law that is supposed to be about the
purely formal econom c problem of assessing a nerger’s
i npact on conpetitive market conditions. The coalition of
groups opposed to this particular transaction included GTE.
(one of the disappointed suitors for MC outbid by
Worl dCom), Bell Atlantic (another corporate rival), the
AFL-CI O and the Communi cati ons Wirkers of Anerica (two
| abor unions harboring fears that the nmerged firmw /| be
nonuni on), the Reverend Jesse Jackson (who clains that
Worl dCom MCI will cater to business custoners "at the
expense of lowincome and mnority residential custoners"),
consuner activist Ral ph Nader, and the United Church of
Christ.* Anmong other things, |obbyists for those various
organi zati ons have applied pressure on the Wite House,
taken out large ads in newspapers, and bl anketed "journal-
ists and Congress with anti-nmerger material . "2

Qpposition to nmergers by conpetitors is understand-
able. Indeed, such opposition is prima facie evidence
that the planned conbination is pro-conpetitive, promsing
| ower costs and |ower prices. Silent acqui escence by
rivals would be expected if a nerger foreshadowed higher
prices and profits. As the WrldCom MCl case illustrates,
however, the antitrust |aws have becone a weapon of con-
veni ence for special pleaders of all stripes who are
apparently willing to go to alnost any length to protect
their own selfish interests by stopping nergers. The only
response that seens to be off the table in this politi-
cized antitrust environnment is the one demanded by conpet-
itive market forces, nanely, for rivals to work harder, to
use resources efficiently, and to do a better job of sat-

i sfying consunmers’ wants.
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Concl usi on

One hundred years of antitrust enforcenent in the
United States has produced precious little evidence that
the |l aws have achieved their stated objectives. Antitrust
was w ong-headed at its conception and it has been
defornmed in its application into a kind of donestic equiv-
alent of trade protectionism operating nostly to the ben-
efit of less efficient firnms that, unable or unwilling to
struggle to win the conpetitive race in the rough-and-tum
ble of an unforgiving market, have turned to Washi ngton
for succor.

There is an even nore fundanental objection to
antitrust |law enforcenent as currently practiced. In
open, conpetitive markets a firm becones a takeover target
when an alert entrepreneur perceives that a profit can be
made by acquiring control of the firmis assets and pursu-
i ng actions--such as replacing incunbent managers, rear-
rangi ng production lines and distribution channels, closing
out noded production facilities, canceling unw se investnent
projects, and so on--that will inprove the conpany’ s per-
formance (make it nore efficient).

Since they were inplenented in 1978, the prenerger
notification rules contained in the Hart-Scott-Rodi no Act
have inposed a duty on such risk-takers to announce pub-
licly the discovery of previously hidden profit opportuni-
ties. Wiile consunmation of nerger transactions is
del ayed in order to conply with governnent requests for
information fromthe prospective nerger partners, other
suitors previously unaware of the existence of underval ued
assets are given tine to step forward with takeover offers
of their owm. The HSR process thus enables those riva
suitors to free ride on the information revealed by the
premer ger announcenent.

Free riding lowers the value of information about the
exi stence of nerger profit opportunities in the econony.
The waiting periods inposed on nerger transactions also
rai se the cost of corporate takeovers by giving target
firms opportunities to inplenment defensive strategies, such
as repurchasing stock, acquiring debt, or filing a | aw
suit. Both of those effects reduce the incentives of
entrepreneurs to search out information about underval ued
productive assets and to exploit it through merger.!*

There is an even nore direct cost of prenerger noti-
fication: the burden of conplying with governnent’s infor-
mati on requests can be i mense. For exanple, attorneys
representing Kohlberg Kravis Roberts & Co. (KKR) amassed
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680 cartons of conpany docunents to conply with the FTC s
subpoena regardi ng KKR s proposed acquisition of RIR

Nabi sco. In order to neet the FTC s subm ssion deadline
for that quantity of materials, which required the servic-
es of 150 lawyers to assenble, the firm "di scovered that
the cheapest way to get everything there was to rent a
II:_ 9 124

The costs inposed on nerging firns and the | aw
enforcenent benefits enjoyed by their rivals have been
purchased at the expense of consuners. The tine for nod-
est reformof antitrust policy processes has passed.

Root - and- branch repeal of what Federal Reserve chairnman

Al an Greenspan a generation ago referred to as a "junble
of economc irrationality and ignorance"!*—and what nodern
schol arshi p has shown over and over again to be a play-
ground of special pleaders-—-is called for.

As | ong as government has the power to help or hurt
various interests by regulating nerger activity in the
econony, the groups that have a stake in |aw enforcenent
outcones wll rationally strive to shape those outcones in
their own favor. It is therefore not the special-interest
groups that are to blane, but the state’'s fatal conceit
that it knows better than nmere businessmen how industries
ought to be organized.*?® By disposing of antitrust and all
ot her

systens either of preference or restraint .

the sovereign is conpletely discharged from a
duty, in the attenpting to perform which he nust
al ways be exposed to innunerabl e delusions, and
for the proper performance of which no human

w sdom or know edge could ever be sufficient; the
duty of superintending the industry of private
peopl e, and of directing it towards the enpl oy-
ments nost suitable to the interests of socie-
ty.127

To be sure, businessnen struggle mghtily to bring
order to seenmingly chaotic conpetitive environnents. Their
attenpts to control prices and crush their rivals seemto
denonstrate "why antitrust enforcenment nust be strong when
mar kets run free."'?® Adam Smth' s oft-quoted |ine that,
"peopl e of the sane trade sel dom neet together, even for
merriment and diversion, but the conversation ends in a
conspi racy against the public or in sone contrivance to
rai se prices," has becone a defense of vigilant antitrust
intervention. \Wat al nbst everyone ignores is Smth’'s
warning in the next sentence: "It is inpossible indeed to
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prevent such neetings, by any |aw which either could be
executed, or would be consistent with [iberty and jus-
tice. "

Not es

1. According to CGeorge Bittlingmayer, the first of the
great nerger waves was actually caused by antitrust
enforcenent. \When the courts declared early on that the
Sherman Act prohibited price-fixing agreenents, nergers to
obvi ate the need for those agreenents were the predictable
response. Merger activity then declined significantly fol-
|l ow ng the Suprene Court’s decision in US. v. Northern
Securities Co., 193 U.S. 197 (1904), which nmade the nerger
alternative less attractive. See Ceorge Bittlingmayer,
"Did Antitrust Policy Cause the G eat Merger \Wave?"
Journal of Law and Econom cs 28(April 1985): 77-108. A
second nerger wave followed hard on the heels of passage
of the Clayton and Federal Trade Conm ssion Acts in 1914,
and nerger activity peaked a third tinme in 1968. The

| everaged buyouts of the 1980s have been credited with
producing a fourth nerger wave of historical proportions.
The various explanations for the underlying causes of
merger activity are laid out in WIlliam F. Shughart 11,
The Organization of Industry, 2d ed. (Houston, Tex.: Dane
Publ i cati ons, 1997), pp. 132-38. For a summary of the
controversy about how many nerger waves, if any, there
have been, see WIlliam F. Shughart 11 and Robert D

Tol l'ison, "The Random Character of Merger Activity," RAND
Journal of Econom cs 15(Wnter 1984): 500-5009.

2. WIlliamJ. Baer, "Report from the Bureau of
Conpetition.” Remarks before the Anerican Bar Association’s
Antitrust Section, Washington, April 2, 1998, p. 1.

3. "FTC Chairman Di scusses Merger Wave and Merger
Enf orcenent at the FTC, Focus is Staples and Boeing, "
Federal Trade Comm ssion News Rel ease, Septenber 23, 1997.

4. Assi stant Attorney Ceneral for Antitrust Joel Klein,
for exanple, believes that "the natural state of nmarkets
is not to nove toward increasing conpetition.”™ Wthout
antitrust, he warns, "the conpetitive structure of our
econony would erode significantly." See Joel I. Klein,

"The I nportance of Antitrust Enforcenent in the New
Econony,"” Address before the Antitrust Law Section Program
of the New York State Bar Association, January 29, 1998,

p. 11. Klein, who clains not to have an "overarching the-
oretical nodel . . . to lower on the econony,"” is profiled
in John R WIke and Bryan Gul ey, "Trustbuster Joel
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Klein, Once Viewed as Timd, Cones on Like a Tiger," Wl
Street Journal, My 15, 1998, p. Al.

FTC chairman Robert Pitofsky is a long-tine critic of
the efficiency rationale for resale price maintenance and
other so-called vertical restraints of trade. See Robert
Pitof sky, "In Defense of Discounters: The No-Frills Case
for a per se Rule against Vertical Price Fixing,"
Georgetown Law Review 71 (Decenber 1983): 1487-95. A
recent statenment of his views is contained in Robert
Pitof sky, "Vertical Restraints and Vertical Aspects of
Mergers-—A U. S. Perspective,” Remarks before the Fordham
Corporate Law Institute, 24th Annual Conference on
I nternational Antitrust Law and Policy, October 16-17,
1997.

5. "Network externalities" and "path dependence," two of
the theories du jour not addressed here, are discussed in
Stan Lei bowitz and Stephen E. Margolis, "The Fable of the
Keys," Journal of Law and Economics 33 (April 1990): 1-25;
and Stan Leibowtz and Stephen E. Margolis, "Policy and
Pat h Dependence from QAERTY to Wndows 95," Requl ati on,

no. 3 (1995): 33-41.

6. After describing the record nunber of nerger filings
submtted to his agency over the |ast few years, director
of the FTC s Bureau of Conpetition WIIliam Baer coments
sonewhat peevishly that "with no significant increase in
resources, we are stretched pretty thin." Baer, "Report
fromthe Bureau of Conpetition," p. 1.

7. Geg Ip, "Domnant Firnms Attract Antitrust Probes and
| nvestors,"” WAll Street Journal, My 12, 1998, p. C1l.

8. In addition to |aunching a |arge nunber of nmerger

i nvestigations, the Cinton adm nistration apparently plans
to nmount a broad review of concentration trends in the
U.S. econony. See Jackie Calnmes, "Admnistration to Study
Busi ness Concentration,” Wall Street Journal, May 13, 1998,
p. A2. Simlar governnent studies have been conducted in
the past, the first being produced by the Bureau of

Cor porations, an agency created by President Theodore
Roosevelt to investigate the great trusts. See Gabri el

Kol ko, The Triunph of Conservatism A Reinterpretation of
Anerican History, 1900-1916 (New York: Free Press, 1963);
and Ron Chernow, Titan: The Life of John D. Rockefeller,
Sr. (New York: Random House, 1998).

Later, the so-called Neal Comm ssion recommended
decl aring market shares in excess of 12 percent prinma
faci e evidence of nonopoly power that would trigger
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antitrust proceedings |leading to the dissolution of the
offending firms. P. C. Neal et al., "Wite House Task
Force on Antitrust Policy," Antitrust and Trade Requl ation
Report, no. 411, Special Supplenent, part 2, My 27, 1969.
The Neal report inspired the late Sen. Philip D. Hart (D
Mch.) to introduce The Industrial Reorganization Act of
1972 (S. 1167), a bill that would have required antitrust
proceedings to be initiated against any large firm earning
an after-tax rate of return on sales of nore than 15 per-
cent.

CGene Sperling, chairman of dinton’s National Econon c
Council, stressed that the Wite House isn't aimng for
any particular regulatory or legislative outcone fromits
new concentrati on study.

9. Joseph A Schunpeter, Capitalism Socialism and
Denocracy, 3d ed. (New York: Harper & Row, 1950), p. 84.
10. | bid.

11. | bid.

12. For evidence that output in the trust-dom nated
industries of a century ago was expanding faster than out-
put in the econony as a whole and that the prices charged
by the "robber barons" were therefore falling faster than
the general l|evel of prices, see Thomas J. DiLorenzo, "The
Oigins of Antitrust: An Interest-Goup Perspective,"
International Review of Law and Econom cs 5 (June 1985):
73-90. A nore general attenpt to correct the popular m s-
conceptions of the era is contained in Burton W Fol som
Jr., The Myth of the Robber Barons (Herndon, Va.: Young
America s Foundation, 1996). For pointed criticisnms of
the antitrust cases brought against the trusts, see

Dom nick T. Arnentano, Antitrust and Monopoly: Anatony of
a Policy Failure, 2d ed. (Gakland, Calif.: The |Independent
Institute, 1990).

13. Chernow, pp. 339-40.

14. The Anerican Enterprise Institute’s Irwin Stelzer,

for instance, says that his "friends at conservative think
tanks think the antitrust |aws are just another form of
regul ation. They are not. They are the biggest bulwark
we have against the spread of regulation by governnent."
Quoted in Alan Murray, "It’s Tine Gates Placed Trust in
Trustbusters,” Wall Street Journal, March 9, 1998, p. Al.
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15. Conpetitive Inpact Statenent, U.S. v. M
Communi cations Corp., Cvil No. 94-1317 (D.D.C. June 15,
1994) .

16. Mcrosoft’s protracted encounter with the antitrust
authorities has been discussed extensively. See, for
exanpl e, John E. Lopatka and WIlliam H Page, "M crosoft,
Monopol i zation, and Network Externalities: Sonme Uses and
Abuses of Econom c Theory in Antitrust Decision Miking,"
Antitrust Bulletin 40(Summer 1995): 317-70; Robert A. Levy,
"M crosoft and the Browser Wars: Fit to be Tied," Cato
Institute Policy Analysis no. 296, February 19, 1998; and
Richard B. McKenzie and WIlliam F. Shughart 11, "Is

M crosoft a Monopolist?" |Independent Review 3 (Fall 1998),
forthcom ng.

17. Evidence reported below in fact suggests that the
merger partners’ rivals have been the chief beneficiaries
of law enforcenent efforts under section 7 of the C ayton
Act. For a general introduction to that view, see WIIliam
J. Baunol and Janusz A. Ordover, "Use of Antitrust to
Subvert Conpetition,"” Journal of Law and Econom cs 28 ( My

1985): 247-65; WIlliam F. Shughart |1 and Robert D.
Toll'ison, "The Positive Economcs of Antitrust Policy: A
Survey Article," International Review of Law and Economni cs

5 (June 1985): 39-57; and WIlliam F. Shughart I1,
Antitrust Policy and Interest-Goup Politics (New York:
Quorum Books, 1990).

18. A representative, though nuch |ater, case reaching
this conclusion is U S. v. Celanese Corp. of Anmerica, 91
F. Supp. 14 (S.D.N. Y. 1950).

19. Swift & Co. v. Federal Trade Conmmi ssion, 272 U. S. 554
(1926).

20. For persuasive evidence that the asset "l oophole" my
not have been an uni ntended consequence of the C ayton
Act’ s passage, see Robert B. Ekelund Jr., M chael J.
McDonal d, and Robert D. Tollison, "Business Restraints and
the Cayton Act of 1914: Public- or Private-Interest
Legislation?" in Fred S. McChesney and WIlIliam F. Shughart
1, eds., The Causes and Consequences of Antitrust: The
Publ i c- Choi ce Perspective (Chicago: University of Chicago
Press, 1995), pp. 271-86.

21. Notification requirenments apply if the firm making

the acquisition has total assets of $100 million or nore
(or annual sales of at least $10 mllion) and the if the
firmto be acquired has at least $10 mllion in assets or
annual sales. Any nerger transaction neeting those size
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limts is covered if the acquiring firm proposes to gain
control of nmore than $15 million worth (or 15 percent) of
the target firms stock or assets. The Hart-Scott-Rodi no
Act al so establishes a 30-day tinetable (15 days if the
acquisition is in the formof a cash tender offer) for the
agency having jurisdiction to decide whether or not to
oppose the nmerger. That waiting period can be extended by
20 days (10 days for a cash transaction) if, by issuing a
"second request," the governnment requests additional infor-
mati on about the transaction. The dollar values spelled
out in the Hart-Scott-Rodino Act have not changed since
the | aw was passed in 1976. Inflation and the boomin
stock prices, which have greatly increased the nunber of
transacti ons exceeding the HSR thresholds, are key factors
in explaining the governnment’s recent heavy nerger case
wor kI oad.

22. The useful ness of the Merger Quidelines as a source
of information about the administrative criteria that
antitrust agencies will apply in deciding whether to chal-
| enge proposed nergers is questionable. One study has
shown that about 21 percent of the nerger cases brought
under the 1968 Merger Cuidelines involved firns whose nar-
ket shares fell below the stated thresholds. Virtually
none of those cases could be expl ained by the exceptions
spelled out in the docunent. (The Guidelines provide that
mergers in industries exhibiting a "trend toward concentr a-
tion" or transactions that would elimnate a "maverick"
firmthat had been "an unusually conpetitive factor in the
mar ket" are subject to challenge without regard to narket-
share and market-concentration standards.) According to
the author of the study, "The Guidelines have not been a
reliable signal of the enforcenent policies of either the
Antitrust Division or the Federal Trade Conm ssion." See
Robert A. Rogowsky, "The Justice Departnent’s Merger
Quidelines: A Study in the Application of the Rule,” in
Richard O Zerbe Jr., ed., Research in Law and Econom cs
(G eenw ch, Conn.: JAl Press, 1984), vol. 6, pp. 135-66.

23. The Herfindahl-H rschnman Index is calculated by sum
m ng the squared market shares of all of the firnms in the
rel evant antitrust nmarket.

24. Mar ket shares and market concentration head the i st
of synptons to |look for in diagnosing market power because
the greater is a firms share of the relevant nmarket, the
larger is its share of the benefits of restricting output.
See Gregory J. Werden, "ldentifying Market Power in

El ectric Generation,” Public Uilities Fortnightly,
February 15, 1996, p. 17.
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25. According to the nost recent version of the Merger
CGuidelines, "a market is defined as a product or group of
products and a geographic area in which it is produced or
sold such that a hypothetical profit-maximzing firm not
subject to price regulation, that was the only present and
future producer or seller of those products in that area
woul d likely inpose at least a ‘small but significant and
nontransitory’ increase in price, assumng the terns of
sale of all other products are held constant." The
GQuidelines go on to say that "a relevant market is a group
of products and a geographic area that is no bigger than
necessary to satisfy this test." See "Departnent of
Justice and Federal Trade Conm ssion Horizontal Merger
GQuidelines,"” April 2, 1992, section 1. That |anguage is
unchanged in its essentials fromthe first revised Merger
Gui delines issued in 1982.

26. On the incentives of bureaucrats to produce "visible"
out put, see Cotton M Lindsay, "A Theory of Governnent
Enterprise,” Journal of Political Econony 84 (QOctober
1976): 1061-76. The internal workings of the antitrust
agencies are explored in Suzanne Waver, The Decision to
Prosecute: Organization and Public Policy in the Antitrust
Division (Canbridge, Mass.: MT Press, 1977); Robert A
Kat zmann, Requl atory Bureaucracy: The Federal Trade

Conmm ssion and Antitrust Policy (Canbridge, Mass.: MT
Press, 1980); and Kenneth W d arkson and Ti nothy J.
Muris, eds., The Federal Trade Conmi ssion since 1970:
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27. The problens and pitfalls of defining rel evant
antitrust markets are discussed in Shughart, Organization
of Industry, pp. 227-65.

28. For this and other market-definition aberrations, see
Franklin M Fisher, "D agnosing Mnopoly," Quarterly Review
of Econom cs and Business 19 (Summer 1979): 7-33.

29. Rogowsky, pp. 156-57.

30. According to a food industry expert, the difference
bet ween "gournet" spices and ordinary spices "is that one
cones in a fancy bottle and is sold in upscale stores, and
the other is sold in cans at your |ocal Safeway." Quoted
in Warren Brown, "Faced with Lawsuit, MCorm ck Drops Bid
for Spice Islands,” Washington Post, May 24, 1988, p. CI.

31. Brown Shoe Co. v. United States, 370 U. S. 294 (1962).
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32. The nunber of submarkets in which the Brown-Kinney
nmer ger supposedly thwarted conpetition was greatly over-
stated in the governnment’s original conplaint. When

adj ustnents are made elimnating whol esal e shoe shi pnents
erroneously included in the Justice Departnent’s estimtes
of Browmn’s own share of the retail shoe market, only 29
cities remain in which the conbined sales of Brown and

Ki nney actually accounted for 5 percent or nore of total
retail sales. The conbined market share of the two firns
averaged 8 percent in those 29 cities. Al told, there
were just 15 cities in which the two firnms’ conbi ned mar-
ket share exceeded 15 percent of total retail shoe sales
and only 9 cities in which it exceeded 20 percent. See
John L. Peterman, "The Brown Shoe Case,"” Journal of Law
and Economi cs 18 (April 1975): 81-146.

33. Br own Shoe at 325.

34. Franklin M Fisher, "Horizontal Mergers: Triage and
Treatnment,"” Journal of Economi c Perspectives 1 (Fall 1987):
23.
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36. U.S. v. Alum num Co. of Anerica (Rone Cable), 377
U.S. 271 (1964).

37. U.S. v. Continental Can Co., 378 U. S. 441 (1964).

38. U.S. v. Von’s Gocery Co., 384 U S. 270 (1966).

39. U.S. v. Pabst Brewing Co., 384 U S. 546 (1966).
Sonmewhat anbi val ent about the extent of the rel evant geo-
graphic market, the mgjority held that all the governnent
need show was that the nmerger had a "substantial anticom
petitive effect sonewhere in the United States.™

40. "It is only because we |ack confidence in our ability
to measure elasticities, or perhaps because we do not
think of adopting so explicitly econom c an approach, that
we have to define markets instead.”" R chard A Posner
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41. Federal Trade Commission v. Staples, Inc., 970 F.
Supp. 1066 (D.D.C. 1997). See Jonathan B. Baker,
"Econonetric Analysis in FETC v. Staples,” Remarks before
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49. | bid.
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was flawed because it conpared sinple averages of selected
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