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THE CASE FOR A FREE MARKET | N LEGAL SERVI CES

by George C. Leef
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Every state except Arizona prohibits the unauthorized
practice of law (UPL); a person nust possess an attorney's
license to hold hinself out as a lawer. UPL prohibitions
restrict the right to pursue a legitimte occupation and
the right to contract with others. By inposing a costly
barrier to entry, they distort the market for [|egal
services. Consequently, consuners face higher prices and
f ewer choi ces.

UPL prohibitions are part of a w der phenonenon:
governnmental limtations on freedomto engage in voluntary
econom ¢ transactions. Before the New Deal, the Suprene
Court regarded economc liberty as worthy of
constitutional protection. Since 1937, however, the Court
has drawn a distinction between "fundanental " and
"nonfundanmental " liberties, with economc liberties
consigned to the latter category.

Governnmental interference wth fundanental |iberties
faces "strict scrutiny" fromthe courts and is frequently
i nval i dated, whereas interference with economc liberties
receives only mniml scrutiny, inplying that |egislatures
may do virtually anything in the field of econom c regul a-
tion. That distinction is without any constitutional
basi s.

UPL prohibitions are neither necessary nor sufficient
to protect consumers frominconpetence. A conpetitive
mar ket, reinforced by remedies for fraud, breach of
contract, and negligence, offers the optinmal conbination
of price and quality.

Because they infringe upon individual freedom and
serve no legitimte public purpose, UPL prohibitions
shoul d be repeal ed or struck down by the courts as
unconstitutional.

George C. Leef is president of Patrick Henry Associates in
East Lansing, Michigan, and adjunct professor of law and
economics at Northwood University.
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| nt roducti on

Rosemary Furnman had for years openly and flagrantly
violated the laws of Florida. Her final appeal was turned
down by the Florida Suprenme Court, which ordered that she be
jailed.' Her crime was to have hel ped, by preparing and
filing the necessary | egal papers, people who wanted a di -
vorce. Her custoners sought her services and willingly paid
for them None had ever conpl ai ned about her work.

Before engaging in that "crimnal activity," Furman had
been a | egal secretary doing exactly the sanme paperwork, but
under the "supervision" of an attorney. He charged clients
$300 to handle a divorce, then paid her a snmall fraction of
that amount for her work. Furman thought that high price
for filing for divorce was unconscionable, particularly in
cases where battered wonen were unable to obtain a divorce
because they could not afford the attorney's fees. So she
decided to go into business for herself, charging only $50
for divorce filings. At first, she worked only with bat-
tered wonen. Later, however, she expanded her business to
assi st anyone who wanted her services. She did a |large
vol une of busi ness.

Despite her success--doubtless, because of it--Furman
was headed for trouble: she was acting in violation of the
law. Under Florida law, only |licensed attorneys nay engage
in "the practice of law." She was not a |licensed attorney,
and the preparation of divorce papers was regarded by the
Florida Bar as work only attorneys could do. After the bar
brought action agai nst her, she was ordered to cease and
desist fromher illegal conduct. She refused. For her
unwi | | i ngness to stop doing work she wanted to do and her
clients wanted her to do for them she was ordered by the
Fl orida Suprene Court to serve 120 days in jail, 90 of which
woul d be suspended if she prom sed not to violate the | aw
again. Subsequent intervention by the governor kept her
fromdoing actual jail time. The point was made, though;
she never again conpeted in the market for |egal services.

The case of Furman, hardly uni que, raises severa
i nportant questions. Should it be illegal for individuals
to enter a field of work and contract with willing clients
wi thout first obtaining governmental perm ssion to do so?
Does the U S. Constitution give the states unchecked power
to restrict the freedomto choose one's occupation, by
i nposi ng onerous and arbitrary |icensing requirenents? Does
the licensing of attorneys (and other service providers)
rectify some market failure and inprove consunmer welfare, or
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does it nerely restrain conpetition and waste resources?
This study will endeavor to answer those questions.

Every state in the nation except Arizona has a statute
or judicial rule that limts the practice of lawto |icensed
menbers of the | egal profession. So-called unauthorized
practice of law (UPL) prohibitions make it illegal for any
person who does not hold an attorney's license to assi st
anot her person if that assistance is deemed "practicing
law." The statutes or rules do not define exactly what
constitutes the practice of law, so it has been up to the
courts to determ ne on a case-by-case basis what actions are
illegal. Violations are usually m sdeneanors, although they
may be puni shable as contenpt of court. Aggrieved individu-
als may bring UPL cases, but that is extrenely rare. UPL
actions are virtually always brought by a bar organization
seeking a permanent injunction, as in Furman's case, to keep
the violator out of the |legal services market in the future.

It is through UPL prohibitions that the | egal profes-
sion maintains its "closed shop.”" They allow state and
| ocal bar organizations to control entry into the market.
No one can obtain bar nenbership and the acconpanying |i-
cense to practice without passing the state's bar exam and
in nost states no one is allowed to sit for the exam w t hout
havi ng graduated from an "approved" |aw school.? To be ap-
proved under Anerican Bar Association standards, a school
must have a three-year course of study.® Wether one wants
to litigate the nost conplex cases or draft sinple wlls,
the rite of passage is the sane. Wile UPL prohibitions do
not elimnate conpetition within the ranks of attorneys,
they restrict conpetition fromthe outside.?

The desire for a closed shop is certainly not unique to
the | egal profession;® given the profession's powerful in-
fluence on the law itself, however, it is not surprising
that | awers have been anong the nost successful of special
interests in using governnment to acconplish that objective.

Al t hough sonme prom nent nenbers of the profession have
criticized UPL Erohibitions and argued for a free market in
| egal services,® support for themremains strong and unques-
tioning in bar organizations. Legislation that would open
the market for legal services is certain to neet with their
vehenent opposition.

This study will take a critical |ook at UPL prohibi-
tions fromboth a constitutional and an econom c perspec-
tive.
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The Constitution and the Right to Pursue an Cccupati on

Whet her state governnents have authority to deprive
peopl e of the right to pursue a chosen occupati on or engage
i n other econom c endeavors is a question that has arisen
repeatedly in the United States. To prevent an i ndividual
fromengaging in a trade or occupation altogether, or to
i npose onerous conditions upon his freedomto do so, raises
serious constitutional questions. The Suprenme Court has
tw ce done an about-face on the degree of constitutional
protection that nust be given to economc |iberties, includ-
i ng occupational freedom

The Fourteenth Amendnent states in part: "No State
shall make or enforce any |aw which shall abridge the privi-
| eges or immunities of citizens of the United States; nor
shall any State deprive any person of life, liberty or
property, w thout due process of |aw, nor deny to any person
wWithinits jurisdiction the equal protection of the [aws."

Ratified in the aftermath of the Cvil War, the anendnent
i nposed broad federal restrictions on the exercise of state
power. As is true of all constitutional |anguage, however,
the Suprenme Court's interpretation of the Fourteenth Amend-
ment would be crucial. Wuld it read the words as a sweep-
ing protection for the civil and economc |iberty of al
citizens; or would it read themrestrictively, thereby
allow ng the states considerable latitude to enact |egisla-
tion circunscribing the freedomto engage in conmerci al
activity? Just five years after the ratification of the
Fourteenth Anendnent, the Suprenme Court adopted a very
restrictive reading in what have conme to be known as the
Sl aught er house Cases. ’

The Loui siana | egi sl ature had passed a statute granting
to the Crescent City Conpany a 25-year nonopoly on the
sl aughtering of livestock in New Ol eans and surroundi ng
pari shes. A suit was brought by butchers and other parties
adversely affected by the statute on the ground that it
i nfringed upon liberties guaranteed them under the Privi-
|l eges or Immunities Cause. A sharply divided Suprene
Court, in an opinion by Justice Sanuel F. MIler, upheld the
statute, declaring that the amendnent protected only the
privileges and immunities of citizens of the United States--
as opposed to citizens of a state. The Court held that the
former were few and did not enconpass such matters as earn-
ing a livelihood, which could be regul ated by state govern-
ments. Wth that holding, the Privileges or Imunities
Cl ause becanme a dead letter.?®
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The Court also found no nerit in the argunent that the
Loui siana statute violated the Due Process O ause. View ng
"due process of |aw' as a nere procedural requirenent, Jus-
tice MIler dismssed the argunent that it barred the | egis-
| ature fromforcing people out of their occupations and
out | awi ng busi nesses in which they had invested their noney.

Fearing that to decide the case ot herwi se woul d nake the

Court "a perpetual censor upon all legislation of the
states,"® the justices allowed Louisiana s nonopolistic,
freedomrestricting statute to stand.

In a powerful dissent, Justice Stephen J. Field wote,
"The privileges and i munities designated are those which of
right belong to the citizens of all free governnents.
Clearly anong these nust be placed the right to pursue a
| awful enploynment in a |lawful manner, w thout other re-
straint than such as equally affects all persons."! Jus-
tice Joseph P. Bradley also dissented, witing, "In ny view,
a law which prohibits a large class of citizens from adopt -
ing a lawmful enploynent, or fromfollow ng | awful enploynent
previ ously adopted, does deprive themof liberty as well as
property, w thout due process of law. Their right of choice
is a portion of their liberty; their occupation is their
property. "

The di ssenters woul d have extended constitutional pro-
tection to the economc liberty of the excluded owners and
workers. In the majority view, however, there was nothing
constitutionally inpermssible in state | egislation that
deprived citizens of the freedomto pursue their chosen
busi nesses and occupati ons.

The Era of Constitutional Protection for Econom c Liberties

The Court's acquiescence in allowing states to deprive
i ndi viduals of economc liberty, as expressed in the Slaugh-
terhouse Cases, would shortly be called into question. 1In
1887 the Court reviewed a Kansas statute that put |iquor
deal ers out of business. The Court upheld the statute, but
Justice John Marshall Harlan's majority opinion announced
that state econom c regul ati on woul d not pass w thout care-
ful scrutiny of the fit between neans and ends:

It does not follow that every statute enacted
ostensibly for the pronotion of [public norals,
health, or safety] is to be accepted as a legiti-
mat e exertion of the police powers of the State.

. . . If, therefore, a statute purporting to have
been enacted to protect the public health, the
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public norals, or the public safety, has no rea
or substantial relation to those objects, it is
the duty of the courts to so adjudge, and thereby
give effect to the Constitution. !

The Court thus signaled that it would not assune that every
statute or regulation clainmed to be necessary to protect the
public in some way actually did so, or was even intended to
do so. Understanding the proclivity of legislatures to
enact |iberty-destroying neasures that do nothing to advance
the public interest, Justice Harlan warned that the Court
woul d strike down |egislation infringing upon "rights se-
cured by the fundanental law." The Court's indifference to
econom c liberties was about to change.

The change becane explicit in 1897. Louisiana had
enacted a statute making it illegal for any individual or
business in the state to obtain marine insurance from an
out-of -state insurance conpany not |icensed to do business
in the state. The Allgeyer Conpany, which had contracted
for marine insurance with an unlicensed New York insurance
conpany, was charged with a violation of the statute. All-
geyer argued that the statute was invalid under the Four-
teenth Anendnent's Due Process and Equal Protection C auses.

After the Suprenme Court of Louisiana had upheld the | aw,
Al | geyer appealed to the U. S. Suprene Court.

Justice Rufus W Peckham s opinion for the Court, de-
claring the statute unconstitutional, ushered in what has
conme to be known as the era of substantive due process. In
the opinion, he laid out a broad understanding of the Four-
teenth Anendnent:

The liberty nmentioned in that anmendnent neans not
only the right of the citizen to be free fromthe
mere physical restraint of his person, as by in-
carceration, but the termis deened to enbrace the
right of the citizen to be free in the enjoynent
of all his faculties; to be free to use themin
all lawful ways; to live and work where he wll;
to earn his livelihood by any awful calling; to
pursue any livelihood or avocation, and for that
purpose to enter into all contracts which may be
proper, necessary and essential to his carrying
out to a successful conclusion the purposes above
ment i oned. 3

The Court thus extended the reach of the Fourteenth Anmend-
ment, holding that it enconpasses the rights to work, pro-
duction, contract, and trade. Those rights are included in
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the liberty protected by the Fourteenth Anendnment and enti -
tled to judicial protection against |egislative interference
no less than rights specifically nmentioned in the Constitu-
tion, such as freedom of speech. After All geyer, |egisla-
tures were on notice that statutes interfering wwth econom c
liberties would face hard analysis fromthe courts.

The decision in Allgeyer was grounded in the Due Proc-
ess Clause. Due process of law, the Court held, was not
merely a procedural concept, a requirenent that governnent
correctly follow certain steps before taking life, liberty,
or property fromindividuals. Due process was also a sub-
stantive concept: even if enacted and enforced foll ow ng

correct procedures, a statute would still run afoul of the
Fourteenth Amendnent if its substance unjustifiably deprived
peopl e of their economc liberties. |In this interpretation,

the Court followed Justice Thomas Cool ey of the Suprene
Court of M chigan, who wote in 1868,

When the governnent, through its established agen-
cies, interferes with the title to one's property,
or with his independent enjoynment of it, and its
act is called in question as not in accordance
with the law of the land, we are to test its va-
lidity by those principles of civil liberty and
constitutional defense which have becone estab-
lished in our systemof |aw and not by any rules
that pertain to forns of procedure nerely.

Substantive due process woul d becone the principal consti-
tutional shield for economc |iberties for 40 years after
Al | geyer.

Arguably the nost inportant and controversial case in
that line was decided in 1905. Lochner v. New York® in-
volved a New York statute that prohibited bakery enpl oyees
fromworking nore than 10 hours a day or 60 hours a week.
The statute was descri bed by counsel for the state as a
public health and safety neasure, designed to protect the
wel fare of bakery enpl oyees by putting a reasonable ceiling
on the nunber of hours they could work.'® The Court's na-
jority, however, held that workers have a right, protected
by the Fourteenth Amendnent, to contract to work as they
t hi nk best, not to be overridden by paternalistic |egisla-
tion. Justice Peckham witing the Court's opinion, asked,
"Is this a fair, reasonabl e and appropri ate exercise of the

police power . . . or is it an unreasonable, unnecessary and
arbitrary interference with the right of the individual to
his personal liberty, or to enter into those contracts in

relation to | abor which may seemto hi mappropriate or
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necessary for the support of hinself and his famly?" H's
answer: "There is no reasonable ground for interfering with
the liberty of a person or the right of free contract, by
determ ning the hours of |abor, in the occupation of a
baker. "' Freedom of contract trunped this paternalistic
exerci se of the police powers.

Nor could the statute be saved by an appeal to an al -
| eged need to ensure good quality bread for the public.
Justice Peckham di sm ssed that argunent, witing, "C ean and
whol esonme bread does not depend upon whether the baker works
but ten hours per day or only sixty hours a week."'® Thus,
the mere assertion that a | aw was i ntended to have a favor-
abl e inpact on public health or safety was not sufficient.
Where constitutionally protected rights were involved, the
Court would insist on nuch nore than assertions and inten-
tions. Finding scant connection between the purported
objective of the statute and the liberty-restricting neans
enpl oyed, the Court declared it unconstitutional.

Lochner has been a nmuch criticized opinion.* It is
attacked as an exanple of an arrogant judiciary substituting
its own social policy for that of the denocratically elected
| egislature. But that criticismmsses the mark. The Court
was not substituting its own policy for that of the New York
| egi slature on the nunber of hours bakers could work; rather
it was declaring that under the Constitution there could be
no policy on the matter at all, that people have the right
to decide for thensel ves how many hours they want to work
and the right to contract accordingly.

Li berty guaranteed under the Fourteenth Amendnent se-
cures the rights of individuals to set their own policy when
contracting out their labor. |In Lochner, the Court held
t hat such deci sions are not subject to political control
Def endi ng i ndi vidual rights against overreaching |egislative
power is exactly what appellate courts are supposed to do.
In a simlar manner, striking down a | aw under the First
Amendnent doesn't establish an alternative publishing poli-
cy; it says governnment may not have a policy about what can
be publi shed.

Al |l geyer and Lochner were followed by many ot her cases
uphol di ng 1 ndividual rights over state attenpts to |egislate
themaway.? In Louis K Liggett Co. v. Baldridge, for
exanple, the Court held that a statute providing that only
i censed pharnmaci sts coul d open pharmacy busi nesses was "an
unr easonabl e and unnecessary restriction upon private busi -
ness" that had "no real or substantial relation to the
public health."?* And in New State Ice Co. v. Liebmann, ??
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the Court struck down a statute prohibiting anyone from
entering the ice business unless he could denonstrate to a
state comm ssion that existing facilities were inadequate to
nmeet the public's needs.

During this period, however, the Court was not entirely
hostile to economc regulation. Thus, in Miller v. Oe-
gon,?® it sustained a statute regulating the nunber of hours
wormen might work, and in Bunting v. Oregon,? the Court
extended Muller by upholding a statute that established
maxi mum hours for all factory and mll workers. The case
distinctions are not very conpelling. Nevertheless, before
the New Deal, legislation that curtailed economc |iberties
faced difficult constitutional obstacles, and the "substan-
tive due process" cases, in the words of Christopher Wnnel
of the University of San D ego, "hel ped prevent a regression
toward a nedi eval econony of privileged nerchants and
guilds."®

The Decline and Fall of Constitutional
Protection for Econom c Liberty

Substantive due process cane to an end during the na-
ti onal upheavals of the G eat Depression, when | egislators
turned to |iberty-constricting neasures in an attenpt to
restore prosperity. Economc liberty was the principal
casualty of the novenment toward governnental control and
pl anni ng.

The first case indicating a change in the Suprene
Court's view of the relationship between the Fourteenth
Amendnent and econom c liberty was Nebbia v. New York in
1934.%° After New York had established a MTk Control Board
enpowered to determne mlk prices in the state, a grocer
named Nebbia was convicted of having sold two quarts of mlk
at a price below the board' s established m ninum Adopting
the state's theory that price control was necessary to save
the dairy industry from"destruction," a five-nmenber majori-
ty upheld the constitutionality of the statute. Justice
Onen J. Roberts declared, "Wth the wi sdom of the policy
adopted, with the adequacy or practicability of the | aw
enacted to forward it, the courts are both inconpetent and
unaut hori zed to deal."?” Rejecting Nebbia's due process
argunent, he wwote that "due process . . . demands only that
the I aw shall not be unreasonable, arbitrary or capricious,
and that the nmeans sel ected shall have a real and substan-
tial relation to the object sought to be attained."?® New
York, therefore, could punish dealers for selling their
property to willing custoners at prices different fromthose
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decreed by the state. Nebbia's freedomto set his own
prices and contract with custoners was swal |l owed up by the
Court's willingness to defer to the legislature's presuned
conpet ence.

Justice Janmes C. McReynol ds's di ssent expressed the
now abandoned view that freedomto trade was a right of
constitutional magnitude: "G ave concern for enbarrassed
farmers is everywhere; but this should neither obscure the
rights of others nor obstruct judicial appraisenment of
measures proposed for relief. The ultimate welfare of the
producer, |ike that of every other class, requires the
dom nance of the Constitution. And zealously to uphold this
inall its parts is the highest duty intrusted to the
courts."? The tide, however, had turned against the phi-
| osophy of limted governnent and the view that the Consti -
tution protects the citizen's |liberty to nake busi ness and
occupati onal decisions for hinself.

Wth the Nebbia decision, the Court's resistance to
| egislative interference with economc liberties began to

crunble. In the follow ng years, a dizzying array of stat-
utes and regul ations telling people what they nust or nust
not do in the marketpl ace was enact ed. Most of the federal

| egi sl ati on, when chal | enged, was uphel d under the Court's
new and expansi ve reading of the Commerce Cl ause of Article
|, Section 8, of the Constitution. Oiginally, congres-
sional power to regulate "comrerce anong the states" was
limted to trade that crossed state lines; it was not

t hought to reach the conditions under which the traded goods
were produced. But in N.L.RB. v. Jones & Laughlin Steel, *
the Court held that the regulatory power of Congress ex-
tended to anything that mght affect interstate commerce.
Since al nost anything a producer may do can conceivably
"affect" interstate commerce, the decision virtually elim -
nated any constitutional restraint on congressional regul a-
tory power.?3

Wth Nebbia, Jones & Laughlin Steel, and deci sions that
foll owed them the Court denpted economc liberties from
their ol der, protected status--which required governnent to
cite an objective of great public inportance and denonstrate
that the regulation was the | east intrusive neans of achiev-
ing that objective--to a new, unprotected status--which only
requi red governnment to allege that there was sone reason to
believe the |l egislation would achieve a legitimate end. The
denotion was nade explicit in United States v. Carol ene
Products Co., 3% a decision upholding a federal statute out-
law ng the sale of "filled mlk"™ (mlk wwth nonmlk fats
added). Justice Harlan Fiske Stone wote that "regul atory
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| egi sl ation affecting ordinary commercial transactions is
not to be pronounced unconstitutional unless in the |ight of
the facts made known or generally assuned it is of such a
character as to preclude the assunption that it rests upon
some rational basis."*

The "rational basis" test proved to be exceedingly easy
to nmeet. I n nunmerous cases follow ng Carol ene Products, the
Court upheld statutes that curtailed economc liberty, un-
critically accepting governnent rationales offered in their
def ense, and sonetines even itself suggesting rationales
that m ght have animated the legislators. In Railway Ex-
press Agency v. New York, 3 the Court sustained a New York
traffic ordinance that prohibited the sale of advertising
space on trucks but allowed truck owners to advertise their
busi nesses on their own vehicles. Challenged as a denial of
equal protection by Railway Express, which wanted the free-
domto contract to sell advertising space on its trucks
rather than just advertise itself, the ordi nance was upheld
by the Court. Justice WIlliam O Douglas wote, "The |ocal
authorities may well have concluded that those who adver-
tised their own wares on their trucks do not present the
sane traffic problemin view of the nature or extent of the
advertising which they use."3 The contrast with Al geyer
and Lochner was striking. Freedomof contract can be re-
stricted, under the "rational basis" test, provided only
that the justices can inmagi ne sone reason that the |egisla-
tors mght have had in m nd when they enacted the | aw

Simlarly, in Wllianson v. Lee Optical Co.,3® the

Court rescued a patently anti-conpetitive statute with its
own specul ations on what the | egislators m ght have thought.

In that case, an k|l ahoma statute prohibited opticians from
fitting new |l enses into old eyeglass frames unl ess they
first obtained a prescription froman optonetrist or oph-
t hal nol ogi st. The Court brushed aside the Fourteenth Amend-
ment challenge to the law. It was enough for Justice Doug-
las to nuse that the |egislature m ght have thought the
enact nent woul d do sonething to "protect public health."
One critic caustically observed that a "state statute that,
on grounds of public health, forbids opticians to replace
eyegl ass frames without a prescription signed by an optone-
trist or ophthal nol ogi st can have no real purpose other than
to increase the inconme of optonetrists and ophthal nol ogi sts
at the expense of opticians--and consuners."® The speci al -
interest nature of the |aw nust have been apparent to the
menbers of the Court, but they were adamant in wanting to
preserve legislative authority in the economc realm
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A case that is particularly relevant to UPL prohi bi -
tions is Ferguson v. Skrupa,* involving a Kansas statute
prohi biting the business of debt adjusting. Under that
practice, a debtor and a debt adjuster enter into a contract
wher eby the debtor makes periodic paynments to the debt
adj uster, who then pays creditors pursuant to an agreed-upon
pl an, keeping a percentage for hinself. The statute all owed
only lawers to practice debt adjusting, if done pursuant to
the "practice of law." Skrupa, who had been in the debt-
adj usti ng busi ness, challenged the statute, arguing that a
conpl ete prohibition was unreasonabl e, since the occasi onal
abuses that mght arise in debt adjusting could be renedi ed
in other, less restrictive ways than putting nonl awer debt
adj usters out of business. The federal court that heard the
case agreed and struck down the statute as a violation of
t he Fourteenth Amendnent. 3

Kansas appeal ed to the Suprenme Court, know ng that
under the rational basis test it was certain to win. It
did. Justice Hugo L. Black, witing for the Court, scol ded
the lower court for having "adopted the philosophy that it
is the province of courts to draw on their own views as to
the norality, legitimcy, and useful ness of a particular
business in order to decide whether a statute bears too
heavi |y upon that business and by so doing viol ates due
process. . . . [I]t is up to legislatures, not courts, to
decide on the wisdomand utility of |egislation."* Hanmer-
ing home the point that the Court was utterly indifferent to
assaults on economc liberty, Black added, "Whether the
| egi sl ature takes for its textbook Adam Smth, Herbert Spen-
cer, Lord Keynes, or sone other is no concern of ours."*

Skrupa had al so argued that because the statute permt-
ted | awers to engage in debt adjusting, his right to equal
protection of the |aw was violated. Justice Black dism ssed
t hat argunment under the rational basis test: Kansas | egis-
| ators m ght have thought that it was reasonable to all ow
| awyers to engage in debt adjusting because the debtor m ght
need | egal advice that a layman could not |awfully give him
under the Kansas UPL statute.** One nonopoly served to
justify another.

The Court's nmessage in Ferguson v. Skrupa coul d not
have been nore clear: If |egislation destroys honest busi-
nesses and creates nonopolies for favored interest groups,
the judiciary nmust allow it because courts are not to "sub-
stitute their social and econom c beliefs for the judgnent
of legislative bodies, who are elected to pass laws."* The
precedent of deferring to the | egislature whenever there is
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or mght be sone rational basis for assaults on economc
liberties continues to this day.*

Fundanental Rights and Strict Scrutiny

The Court's rubber stanping of legislation restricting
or abrogating economc |iberties contrasts sharply with its
strict scrutiny of legislation affecting what the justices
regard as fundanmental rights. Consider, for exanple, Gis-
wol d v. Connecticut,* which declared a statute forbidding
the sale of contraceptives unconstitutional. Justice Doug-
las, witing the majority opinion, justified the result on
the ground that the statute violated the "fundanmental " ri ght
of privacy that he found in "penunbras" of the First, Third,
Fourth, Fifth, and Ninth Arendnents. For the mgjority,
privacy, although not nmentioned in the Constitution, was a
fundanmental right, which the ban on the sale of contracep-
tives violated. Because the Court regarded the right of
privacy as fundanental, it applied strict scrutiny in ana-
| yzing the case.

Statutes anal yzed under strict scrutiny are dooned.
Under this analysis, the government is required to show (a)
that it is attenpting to achieve an objective of vital
public interest, (b) that the statute in question will in
fact do so, and (c) that it has chosen the | east intrusive
means possi ble of doing so. The presunption is strongly
agai nst the constitutionality of the law. Just as the
rational basis test makes it easy to find a reason to uphold
a statute, strict scrutiny nakes it easy to find a reason to
strike it dowm. As Justice Douglas wote, if regulations
"sweep unnecessarily broadly and thereby invade the area of
protected freedons," they are invalid.* Connecticut's
statute banning the pill "swept too broadly" and was there-
fore unconstitutional.

It is instructive to conpare Giswld wth Ferguson v.
Skrupa. The Kansas statute banning debt adjusting was al -
owed to stand, even though it could easily be argued that
| ess restrictive nmeans coul d have been enpl oyed. The Con-
necticut statute was decl ared unconstitutional because it
did not enploy a less restrictive neans. The outcones are
expl ained solely by the fact that the Court pinned the
"fundanental " | abel on the "right of marital privacy" in
Giswold but did not pinit on Skrupa's right to continue in
busi ness.

Anot her right the Court has graced with the "fundanen-
tal" designation is voting. State laws that fail to conply
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with the Court's rules on voting rights and opti nal appor -
tionment will be invalidated. Thus, in Reynolds v. Sins,*
a case involving the apportionnent of the Al abama |egisl a-
ture, Chief Justice Earl Warren wote, "Undoubtedly, the
right of suffrage is a fundanental matter in a free and
denocratic society. Especially since the right to exercise
the franchise in a free and uni npaired manner i s preserva-
tive of other basic civil and political rights, any alleged
infringenment of the right of citizens to vote nust be care-
fully and neticul ously scrutinized. "

Whet her the right to exercise the franchise in a free
and uni npaired manner is "preservative of other basic civil
and political rights" is debatable. What is not in debate
is that a large percentage of Anericans eligible to vote do
not choose to do so. A right that the Supreme Court consid-
ers fundamental is one that many citizens view with conplete
indi fference. Voting, privacy, freedom of speech, and ot her
rights for which the Court shows great solicitude may i ndeed
be fundanmental, but nost people regard the right to engage
in a chosen occupation, the right to contract for the pur-
chase or sale of goods and services, and economc |liberties
generally, as being at |least as inportant to their success
and happiness as are the Court's preferred rights. Unfortu-
nately, the Court has not seen fit to protect those other
rights.

Arguably, that rights dichotony reflects the prejudice
of jurists, educated in elite |l aw schools, who apparently
believe that voting, privacy, speech, press, and other
ri ghts denom nated as fundanental are of far greater sig-
ni ficance to people and the well-being of the nation than
are nere economc rights. Nobel |aureate Ronald Coase
offers this view on the reason for the Court's hierarchy of
rights:

The market for ideas is the market in which the
intellectual conducts his trade. The explanation
of the paradox is self-interest and self-esteem
Self-esteem | eads intellectuals to magnify the

i nportance of their own market. That others
shoul d be regul ated seens natural, particularly as
many of the intellectuals see thensel ves as doing
the regulating. But self-interest conbines with
self-esteemto ensure that, while others are regu-
| at ed, regul ation should not apply to them *°

The Court's distinction between fundanental personal, po-
l[itical, and intellectual rights, which the governnment nust
respect, and nonfundanental econom c rights, which the gov-
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ernnment may di sregard under al nost any pretext, may appeal
to sone intellectuals, but does it have any basis in the
Constitution?

The | nportance of Econom c Liberty

F. A Hayek has argued that econom c rights, reduced by
the Supreme Court to conditional privileges, are as essen-
tial to human wel fare and progress as are fundanent al
rights. Human wel | - bei ng depends as much on the freedomto
work, to trade, or to contract as on the freedomto think
to speak, or to vote. In Hayek's words,

The inmportance of freedom. . . does not depend on
the el evated character of the activities it makes
possi bl e. Freedom of action, even in hunble
things, is as inportant as freedom of thought. It
has beconme a common practice to disparage freedom
of action by calling it "economc |iberty." But
the concept of freedom of action is nmuch w der
than that of economc liberty, which it includes;
and what is nore inportant, it is very question-
abl e whether there are any actions that can be
called nmerely "econom c" and whether any restric-
tions on liberty can be confined to what are nere-
ly "econonic" aspects. ®°

Econom c liberty is the foundation for the realization of
nearly all human goals. The ability to earn a living and

t hereby acquire the goods, services, and resources that we
need for everything fromraising a famly and enjoying a
vacation to supporting the fine arts and witing political
tracts is inpeded, and sonetines elimnated, by the kind of
statutes that easily pass by the Court's rational basis
test.

Consi der, for exanple, the case of Nancy Dukes. She
had operated a hot-dog pushcart business in New Ol eans
until the Cty Council enacted a | aw that prohibited push-
cart vendors who had not been |icensed and operating contin-
uously for eight years. Dukes was forced out of business
because she had only operated for two years. One hot-dog
vendor was "grandfathered” in under the eight-year rule and
t hereafter enjoyed a nonopoly.

Dukes chal l enged the law, arguing that it was an uncon-
stitutional deprivation of her |iberty and property. The
Fifth Gircuit Court of Appeals agreed with her,> but this
victory for economc liberty was short-lived. New Ol eans
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appeal ed and the Suprenme Court reversed. Again enphasizing
the constitutional insignificance of economc liberty, the
Court declared that "in the | ocal econom c sphere, it is
only the invidious discrimnation, the wholly arbitrary act,
whi ch cannot stand consistently with the Fourteenth Anend-
ment. "% Dukes was deprived of her l|ivelihood because the
Court did not regard the New O'leans |law to be "wholly
arbitrary."

The Court's distinction between rights it treats as
fundanmental and those it consigns to the nether regions of
constitutional jurisprudence is untenable. Voting rights,
freedom of speech, and other political-intellectual rights
are indeed inportant, but no nore so than the right to
pursue one's chosen livelihood and engage in other econom c
activities. The Founders took pains to protect the liberty
of the citizens in all its many aspects, not just those that
the Court has chosen to favor. As Professor Bernard Siegan
of the University of San D ego observed,

When the Constitution was framed, separation of
powers, checks and bal ances, and judicial review
were political and econom c ideas. They would
saf eguard the individual in his personal, busi-
ness, or professional |ife from governnental op-
pression. Society would benefit because liberty
was regarded as the greatest encouragenent to
w sdom productivity, creativity, and contentnent.
The sanme reasoning remai ns applicable today. W
still rely on freedomto advance understandi ng and
culture as well as to supply food, clothing, and
shelter. But those constitutional aspects now
operate to augnent |liberty in one area and not the
ot her. %3

Econom c |iberties were unquestionably inportant to the
framers of the Constitution. Professor R chard Levy of the
Uni versity of Kansas notes that "economc rights are funda-
mental in ternms of the inportance attached to them by the
framers, their role in the traditions and coll ective con-
sci ence that underlay our conceptions of ordered |iberty,
and their contribution to individual and societal well-
bei ng.">* Applying the rational basis test and taking
Justice Black at his word--that the Court should remain
indifferent to any and all economc controls a |egislature
may want to enact--leaves a vast sphere of liberty entirely
at the nmercy of mpjoritarian politics. That is at odds with
the letter and spirit of the Constitution.
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The best approach for the Court to take in restoring
economc liberties to their proper constitutional place is
an inquiry beyond the scope of this paper.> Wat is vital
is that, wherever in the Constitution the Court chooses to
ground protection for freedomto engage in econom c transac-
tions, including the freedomto pursue an occupation, the
Court abandon the m nimal scrutiny standard that has so
often allowed legislation to deprive people of economc
| iberty upon the flinsiest of pretexts. Wen a |legislative
body seeks to place obstacles in the way of people who
desire to earn an honest living, it should be prepared for
judicial review asking whether the law in question is one
that is necessary to advance an inportant public purpose and
does so in the least intrusive way.

The Court has never decided a case chall enging the
constitutionality of UPL prohibitions. Under the current
rati onal basis analysis, the outcone of such a case is obvi-
ous--the state wins. But when the state wins, a |large
nunber of individuals |ose. People who m ght have becone
successful legal practitioners, such as Rosemary Furnan, are
conpell ed to pursue sone other |ine of work. People who
m ght have benefited fromtheir services, as those who dealt
with Furman did, wll have to choose anong fewer and nore
expensi ve service options. The freedomto decide who is
authorized to serve another is renmoved fromthe hands of the
woul d-be contracting parties and placed in the hands of an
organi zation of practitioners with a strong interest in
[imting conpetition and protecting the status quo.

The freedomto engage in useful work should not be
treated as sinply a matter of |egislative prerogative, |ike
setting speed |imts. It is a matter of l|iberty and jus-
tice. As Janes Madison wote in 1792,

That is not a just governnment, nor is property
secure under it, where arbitrary restrictions,
exenptions, and nonopolies deny to part of the
citizenry that free use of their faculties, and
the free choice of their occupations, which not
only constitute their property in the general
sense of the word; but are the means of acquiring
property strictly so-called.®®

If the Court were to restore constitutional protection
for economc liberties and ask hard questi ons about UPL
prohi bitions, could they survive the scrutiny? To that
guestion, we now turn.
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UPL Prohi bitions and Enforcenent--A Brief History

Early American history was characterized by a | aissez
faire attitude toward | abor and the market for services.
During the colonial period, bar organizations in sone cities
succeeded in establishing a neasure of control over entrance
into the legal services field, but in the years after the
Revol ution, nost restrictions on | egal practice were abol -

i shed. Legal historian Barlow Christensen wites that "the
cl ose of the Revolutionary War saw a concerted attack upon
the privileges of the |egal profession, a novenent that was
exacerbated by the rising spirit of 'Jacksoni an denocra-
cy.'"* By the time of the Gvil War, no significant re-
strictions remai ned, and several states had statutes or even
constitutional provisions specifically stating that every
citizen was entitled to practice law.”® The nmarket for

| egal services was virtually free of governnment regulation

| ndi vi dual s who wanted to earn a living (or nerely

suppl enment ot her incone) by providing | egal assistance were
free to decide how to prepare thenselves: One mght read | aw
on his own, as Abraham Lincoln did; serve an apprenticeship
with a lawer, as Carence Darrow did;* or attend one of
the small number of |aw schools then in operation.® No |aw
specified the kind or duration of preparation for |egal
practice and, according to |l egal historian Al bert Harno, "A
substantial portion of the practicing bar was unconvi nced,
if not distrustful, of the benefits that mght flowto a
| awyer fromeither a university or |aw school education.

Aspiring | awers wei ghed the costs and benefits of the
vari ous human capital investnents they could nmake to further
their careers and chose anong them searching for the opti-
mal education and training investnent, given their particu-
| ar circunstances.

n 61

Beginning in the latter decades of the 19th century,
the | egal profession began to assert its growi ng political
i nfluence and pressed for legislation to set m ni num educa-
tional qualifications for bar nmenbership.® By 1902, 27 of
the 45 states had established such qualifications. The
argunent made by the bar in favor of m ni mum educati onal
requi renents was that they would inprove the quality of
| egal representation. Although that public-interest ration-
al e may have been sincerely believed by sone, raising adm s-
sion standards was clearly in the interest of |awers.
During the | aissez faire years, the | awer-to-popul ation
rati o had been steadily rising, |leading |awers to conplain
about overcrowding at the bar. Christensen conmments that
"the effort to inpose and to raise educational standards for
adm ssion to law practice carried with it the added attrac-
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tion of limting the nunber of new | awers admtted. That
it in fact did so is perhaps reflected in the drop in the
| awyer -t o-popul ation ratio in the years followi ng."®

Reduci ng the nunber of |awers, however, left the bar
facing increasing conpetition fromlaynmen and corporations,
such as title insurance conpanies. The |egal profession
next turned its attention to that "problem™ In 1930 the
ABA appointed its first Conmttee on Unauthorized Practice
of Law;, many state and | ocal bar organi zations also did so
and began to | obby for the enactnent of statutes prohibiting
"unaut hori zed" practice of law. UPL prohibitions were
sought, successfully in every state, by the bar, with the
argunent that they were needed to prevent consuners from
bei ng harmed by inconpetent practitioners. The consuner
protection rationale, however, has met wth nmuch skepticism

Pr of essor Deborah Rhode of Stanford University, for exam
ple, has witten, "Although the organized bar has often
suggested that the canpai gn against |lay practice arose as a
result of a public demand, the consensus anong historians is
to the contrary."®

The UPL statutes effectively cartelized the | egal pro-
fession. Only licensed attorneys were thereafter permtted
to "practice law," a termthat was never carefully defined,
which left it up to a generally synpathetic judiciary to
determ ne on a case-by-case basis just where a person's
conduct encroached upon forbidden turf. Mny courts took
their lead froma very general formulation by then-judge
Justice Benjam n N. Cardozo, that "the practice of |aw
enconpasses all those services traditionally rendered by
| awyers."® The | aw and zeal ous unaut horized practice
commttees would shield | awers from unwanted outsi de conpe-
tition as nmuch as possi bl e.

Over the years, courts have identified many activities
as UPL®® and, less frequently, ruled sone lay activities to
be free of UPL restraints.® No case, however, can do nore
than fix a single point on the boundary between the practice
of law and activities that |aynmen nmay undertake. The inpre-
cision of the |aw nmakes it easy for unauthorized practice
commttees to threaten | egal action agai nst nonl awyers whose
activities could plausibly be called "services traditionally
rendered by | awers."”

For the nost part, the bar has tried to make its UPL
enf orcement unobtrusive. Rhode explains, "By design or
negl ect, the organi zed bar has settled on an approach in-
volving lowvisibility enforcement efforts by state and
| ocal unauthorized practice commttees, attended by as
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little public discussion as possible."®® Were UPL cases

have garnered nedia attention, they have been a public
rel ati ons headache for the bar. The Florida Bar's prosecu-
tion of Furman, as noted earlier, is a case in point.

In recent years, the bar's attenpts to expand the
boundaries of UPL have led to "turf wars" with other profes-
sions. In 1996, for exanple, the State Bar of Virginia
managed to get |egislation introduced that would have de-
clared real estate closings to be unauthorized practice if
handl ed solely by real estate agents. Wen it becane appar-
ent that the bill would fail in the |egislature, the bar
sought an opinion fromthe Virginia Suprenme Court to the
effect that real estate closings could not be done w thout
an attorney.

The Virginia Bar's effort was opposed not only by a
coalition of realtors and bankers but by the Federal Trade
Comm ssion and the Departnent of Justice. Anne Bi ngaman,
head of the Antitrust Division, and WlliamJ. Baer, direc-
tor of the Federal Trade Comm ssion, argued in a joint
letter to the executive director of the Virginia State Bar,
"By ending conpetition fromlay settlenent services, the
Opinion would |ikely increase the cost of real estate clos-
ings for consuners. . . . The restriction would adversely
affect all consuners who might prefer the conbination of
price, quality, and services that a |lay settlenent service
of fers."® Bingaman and Baer cited the New Jersey Suprene
Court's 1995 ruling, in a simlar controversy, that conpeti-
tion benefited consuners, who saved noney but suffered no
denonstrabl e harm from conducting real estate closings
wi t hout | egal counsel.’™ After the Virginia |legislature
passed a bill declaring that real estate closing work was
not the practice of law, the Virginia Bar withdrew its
proposed ruling to the contrary.

Not wi t hst andi ng that setback, we can anticipate an on-
going effort by bar associations to prevent consuners from
contracting with nonattorneys for |egal services, always in
t he nane of consuner protection. As we shall see, however,
UPL restrictions do not protect or benefit consuners; on the
contrary, they harmthem

Do UPL Prohi bitions Protect Consuner?

Do UPL prohibitions serve any valid purpose? Although
it is comonly believed that they inprove consuner welfare
by ensuring standards of conpetency, we will see in this
section that they are in fact counterproductive.
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Cccupational Licensure, Market Standards, and Quality of
Servi ce

In the United States, many occupations are subject to
licensing requirenments.’ Licensing statutes provide that
only those individuals who have obtained a |license as pre-
scribed by law are permtted to offer their services to
others. |If an unlicensed individual attenpts to enter the
mar ket, he can be enjoined fromdoing so and may be subj ect
to other penalties, whether or not any person he serves
suffers an injury. The legal profession is just one of nmany
service markets to which entry has been forecl osed to anyone
who has not undertaken a politically determ ned course of
preparation.

Anmong econom sts, licensure is wdely understood as a
formof rent seeking by special-interest groups--that is, an
endeavor to use the power of the government to secure higher
earnings than would be possible in a free market. Thomas
Sowel | writes,

Escal ating qualification standards in the |icensed
occupation al nost invariably exenpt existing prac-
titioners, who thereby reap increased earnings
fromthe contrived scarcity, w thout having to pay
the costs they inpose on new entrants in the form
of | onger schooling, tougher qualifying exam na-

tions, or nore extended apprenticeship. . . . Al -
t hough "the public interest” is a prom nent rhe-
torical feature of occupational |icensing |aws and

pronouncenents, historically the inpetus for such
licensing cones alnost invariably frompracti -
tioners rather than the public, and it al nost in-
vari ably reduces the quantity of new practitioners
t hrough various restrictive devices, and the re-
sult is higher prices."?

Li censing thus | eads to higher earnings for a few and hi gher
costs for many.

Wth | ess conpetition, |icensees can charge higher
prices. Because there are fewer |awers than clients,
nmonopol y gains are concentrated while costs, higher prices,
and reduced contracting options are widely diffused anong
the public. As public-choice econom sts have pointed out,
in the arena of denocratic politics, organized interest
groups seeking concentrated benefits for their nenbers have
a great advantage over their opponents. The interest group
is well informed about the issue and wll devote consider-
abl e resources to | obbying and public relations to sway
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| egi sl ators, but nenbers of the public who will be nade
worse of f as a consequence of the licensing statute wll

have little incentive to organi ze opposition. Few even know
about the legislation, nuch | ess conprehend its adverse

i mpact on them 3

The public rationale given by the profession seeking
restrictive licensure and the politicians who sponsor and
advance the legislation is that it is needed to protect
consuners agai nst harmthey mght suffer fromdealing with
i nconpetent service providers. |In the absence of |icensing,
t he argunent goes, there would be no guarantee that individ-
ual s hol ding thensel ves out as conpetent to performcertain
services would in fact be conpetent. Licensing, its defend-
ers argue, protects consuners by inposing standards where
t here woul d ot herwi se be none.

On a superficial |level, the argunent seens pl ausi bl e.
Wthout licensing statutes, no legally articul ated standards
restrict entry into a business or profession. |[If there were
no attorney licensing statutes backed up with UPL prohibi -
tions, it would be legal for a person with little or no
training in the law to hold hinself out as an attorney.
Still, the absence of statutory standards does not nean
there are no standards at all. The market inposes the
unarticul ated--but very real--standard that those who enter
it must be able to neet the conpetition. This is the test
of the marketplace: can you earn enough, in the face of free
choi ce anong consuners, to remain in the field?

The market's standard is one of perfornmance. The con-
sunmer is usually not concerned with the means by which prac-
titioners acquire their skills. He cares only that he re-
cei ves good value for his noney. |In any occupation, I|i-
censed or not, practitioners have to prepare adequately or
they will quickly find thensel ves unable to handle the
demands made on them Failure to satisfy enough custoners
will threaten the ability to remain in business. Sone new
practitioners prepare by serving an apprenticeship with an
est abl i shed professional; others choose to take courses. In
ei ther case, each individual has a strong incentive to
prepare well enough to be able to performsatisfactorily
when he is on his own.

How do practitioners-in-training know when they are
conpetent to handle work on their owmn? Schools that provide
trai ning courses, whether in law, hair cutting, truck driv-
ing, or anything else, have an incentive to provide an ade-
quate level of preparation. It would be ruinous to their
reputations to be known as places that took noney from stu-
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dents but failed to train themwell enough to succeed.
Schools m ght desire to overtrain students to increase their
revenues, but conpeting schools would eventually arise to
offer nore cost-effective alternatives. A conpetitive
mar ket for training drives out training prograns that are
not a good value for the tine and noney the student invests.
In the free market, ineffective education and training
progranms can no nore survive than can any other product that
doesn't work.

The question is not whether there will be standards but
whet her they will be politically determ ned or market deter-
m ned. The weakness of politically determ ned standards is
that they are set by people who do not bear the cost of, and
i ndeed may gain from setting themtoo high or basing them
onirrelevant criteria. The politically determ ned |icens-
ing standard for beauticians in Oregon nmandates 2,500 hours
of training. In California, candidates for an architect's
i cense nmust be able to discuss the tonb of Queen Hat shep-
shut. After analyzing many licensing requirenents, S. David
Young wote that witten exans often "test little nore than
the ability to menorize irrelevant facts."’ Wereas the
nonarticul ated standards of the market focus on the ability
to do satisfactory work, political standards are too often
notivated by the desire to artificially raise costs and
restrict entry into the field.

In the |l egal services market, the licensing criteria
are fulfilled by | aw school graduation, passage of the state
bar exam and (in nost states) nenbership in the state bar
association. A free market in |egal services, according to
a typical statenment, would "result in the nost unwary,
gui | el ess nenbers of the public being inconpetently repre-
sented and advised, if not victimized and defrauded."”

The demand for high standards to protect the public
seens appealing. As we shall see, however, the benefit to
consuners of having governnent--or, nore accurately, the
organi zation that represents | egal practitioners--set train-
ing and conpetence criteria is exaggerated, if it exists at
all. Moreover, the consuner protection rationale overl ooks
the significant costs that this policy inposes. UPL prohi-
bitions are, in fact, neither necessary nor sufficient to
protect consumers frominconpetent or unscrupul ous practi -
tioners.
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UPL Prohibitions Are Not Necessary

A free market in |egal services conmbined with consumner
remedi es for fraud, breach of contract, and negligence gives
consuners at | east as much protection agai nst inconpetent
and unscrupul ous practitioners as does the prohibition
agai nst UPL.

The need to pass the test of the market inposes unar-
ticul ated, but neverthel ess powerful, standards on those who
W sh to succeed. To enter any service market requires an
investnment of tine and capital. Self-interest drives people
to search for the nost profitable uses for their tinme and
capital. An ill-considered investnent wll nean, at the
m ni mum forgoing better opportunities; often, it entails
partial or conplete loss of the individual's capital. The
prospective cost of failure deters people fromentering
markets in which they are not conpetent. Soneone who can
barely play a C major scal e does not invest the tine and
nmoney necessary to enter the market as a piano teacher,
despite the absence of any licensing requirenments for that
profession. People rationally spend their time and noney in
pursuit of the career that is nost apt to be profitable and
eschew the many that are apt to end with dissatisfied cus-
tomers suing to get their noney back

Because people do not want to fail, they desire infor-
mati on about the standards that the market has established.
How good i s good enough? They also desire the training

necessary to reach that level of ability. Those demands
give rise to a supply of training opportunities to devel op
the human capital needed for success. To prepare to enter
the | egal services market in 1900, for exanple, a person
coul d have chosen fromfull-tinme or part-tinme |aw schools
of fering courses of study ranging fromone to three years.
O he m ght have chosen to becone an apprentice in a | aw
office and learn the law in a nore hands-on setting. That
choice was left to the individual, yet there is no evidence
that public dissatisfaction with the services rendered by
| awyers was higher then than it is today.

In the states where UPL prohibitions have been repeal ed
or relaxed, ® unlicensed |l egal practitioners, nostly para-
| egal s and | egal secretaries, handle work that is within
their capabilities and commonly refer nore difficult or
unfamliar legal work to | awers. They do so for the sane
reason that |awers refer cases outside their area of exper-
tise to other | awers, even though they are not legally
bound to do so: it is not in their interest to try and
possibly fail at work that is beyond their capabilities.
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There is no law to prevent a patent |awer from handling
[itigation under the Uniform Conmercial Code, for exanple,
but | awyers very seldomtake cases in fields in which they
have no expertise.’”” More tinme is required to prepare a
case in an unfamliar area of the law, the risk of mal prac-
tice is increased; and unsatisfactory performance coul d
damage the | awer's reputation.’® Those same consi derations
deter other |egal practitioners from straying outside of
their areas of conpetence.

Mar ket pl ace i ncentives and di sincentives work to filter
out nost inconpetence prospectively. Individuals rarely
enter a field unless they know they are good enough to com
pete. Mreover, consuners have a further protective re-
source--their own information-gathering ability. Self-
interest drives themto search for information about the
reliability of service providers with whomthey woul d con-
tract. Consuners can and do obtain such information by
aski ng ot hers who have needed the sane kind of service.

They can check with the Better Business Bureau or the state
O fice of Consuner Protection. They may inquire about the

I ength of tinme a service provider has been in business,
duration being an indicator of success. The presence or
absence of advertising is another. Service providers proba-
bly woul d not invest in advertising only to squander t hat

i nvestnent by perform ng inconpetently. \When consuners
search for evidence of reliability, they are usually able to
screen out charl at ans.

The market process thus mnimzes the problemof incom
petent practitioners. The |ikelihood of inconpetent service
is greatest where the consuner does not go into the market
for help but instead seeks advice from persons not in the
mar ket --friends or relatives, for instance--who are not
concerned about repeat business because they are not trying
to earn aliving in that field. Mrket incentives will not
deter nonmar ket transactions.

Nei t her, however, will laws prohibiting such dealings
deter them |If Person A asks Person B (a friend or rela-
tive) for legal assistance, Bis not apt to consult the
statute books to find out whether he may help A w t hout
violating state law. Such random cases of unauthorized
practice al nost never cone to light, and even when they do,
prosecution acconplishes nothing either for A (if indeed he
is injured) or for other persons seeking advice fromB (if
i ndeed there would be any). Rather than deterring nonmarket
| egal assistance, which has the strongest |ikelihood of
resulting in consuner harm UPL prohibitions actually en-
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courage it by raising the price of |egal services on the
free market.

Self-interested behavior in the free market, in sum
efficiently deters and elimnates inconpetence. It does not
guarantee that no consuner will ever receive bad advice or
service, but it mnimzes the instances of consuner harm

As MIton and Rose Friedman have witten, "On the whol e,
mar ket conpetition, when it is permtted to work, protects
t he consuner better than do the governnment nechani sns that
have been increasingly superinposed on the market.""®

Studi es that have been done on unlicensed | egal practi-
tioners support the argunent that market conpetition |eads
to suitably high performance standards. In California,
where UPL prohibitions are on the books but not enforced,
the Commttee on Public Protection of the California Bar,

i ncludi ng both | awers and nonl awers, concl uded unani nously
that unlicensed | egal practitioners pose no danger to con-
suners and fill an inportant role in assisting people who
woul d otherwise find it difficult to afford | egal assis-
tance.® Simlarly, a Canadian study concluded that "the
great majority of clients of independent paral egals feel
that they have received satisfactory | egal services. 1In
fact, the information assenbl ed by the Task Force suggests
that any intimation of |arge scale inconpetence or fraudu-
| ent activitz by i ndependent paralegals is incorrect and

m sl eadi ng. " °*

Furthernore, there are a nunber of areas in which con-
suners are free to choose | egal assistance by a nonl awer,
and in those areas nonl awers evidently perform capably.
Many federal regulatory agencies permt parties to be repre-
sented by nonlawers in disputes before themthat often
involve difficult legal issues. A 1984 ABA study concl uded
that lay representatives performsatisfactorily before such
agencies.® To cite one exanple, the Patent Office limts
practice before it to those who can pass its examin patent
| aw and procedure, but the examis open to | awers and non-
| awyers ali ke, and there is no evidence that parties choos-

i ng nonl awyer representation fare any worse than those
choosing lawers. In Sperry v. Florida, the Suprene Court
rebuffed an attenpt by the Florida Bar to prevent nonl awers
fromrepresenting Floridians before the Patent Ofice. The
Court quoted approvingly a study by the Patent O fice stat-
ing that "there is no significant difference between | awers
and nonl awyers either wiwth respect to their ability to
handl e the work or with respect to their ethical con-
duct . "3
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Were all owed, nonlawers do conpetent |egal work rang-
ing fromthe drafting of wills to the handling of patent
applications. That sharply calls into question the assunp-
tion behind UPL prohibitions that only individuals who have
graduated from | aw school and passed the bar exam can be
conpetent |egal representatives. The great proliferation of
communi cation and | earning technol ogi es over the | ast decade
has nmade it easier than ever for people to acquire know -
edge. Nontraditional education and training prograns abound
in fields where governnment policy has not |ocked in a par-
ticular course of study to gain entrance--for exanple,

M B. A prograns in finance or marketing that efficiently
train individuals to conpete in those areas. |In both
fields, the market sets the standards for training and
conpetence, yet there is no clanor for higher standards for
M B. A s.

Because the free market creates strong incentives for
conpetence and strong di sincentives for inconpetence and
could efficiently train prospective |legal practitioners to
meet its standards, governnment need not establish political-
|y determ ned standards or enact UPL prohibitions.

H gh St andards--And H gh Costs

The inevitable cost of governnent intervention is high
| egal fees--higher than they would be in a free narket.
Requiring a costly three-year course of study as the precon-
dition to licensure increases the investnment needed to enter
the I egal services field. Roger Cranton of Cornell Law
School comments,

The ABA's efforts to assure the conpetence of new
entrants have had the effect of increasing the
cost as well as the quality of |egal education.
When the opportunity costs of foregone incone are
taken into account, the investnent in human capi -
tal presently required to becone a | awer anounts
to at |east $100,000. A serious question, infre-
quently discussed, is whether the required prepa-
ration and its cost are essential in all areas of
| aw practice. Sonme types of routine client ser-
vice, such as sales of residences, sinple wills,
and uncontested divorces, may not require | awers
who are as thoroughly educated and as costly as

| awyers are today. |If these and other areas are
opened to conpetition from other service provid-
ers, a market test of price and quality woul d be
provi ded. &
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That very few | aw schools offered three-year prograns before
they were mandated is evidence that the mandate is ineffi-
cient. It conpels what is for many an overinvestnent in

| egal education. Limting the practice of law to those who
can afford the high entry cost reduces conpetition and
drives up | egal fees.

To illustrate the inpact, |let us performa thought
experinment. Suppose that standards for |egal education,
al ready high, were raised even higher. |If three years of

| aw school help |awers to anal yze and argue cases, spot
argunents, avoid m stakes, and give their clients good
representation, why should we not nake it six? |nagine that
we have done so. As a further neasure to ensure conpetence,
suppose that bar exans were nade | onger, harder, and a per-
fect score was required to pass.® \Wat would the re-

sults be?

The cost of entrance into the |egal services market
woul d be significantly higher than it is today. Fewer indi-
vidual s woul d prepare for |egal practice, but those who
managed to obtain |icenses would be magnificently trained.
Wth fewer suppliers of |egal services, the price of their
services would rise. Many people who could barely afford
the services of a | awer today would be priced out of the
mar ket. They woul d have to choose anong three alternatives:
(a) attenpt to handle their |egal problemthenselves, (b)
contract with an unauthorized practitioner, or (c) |eave the
probl em unresol ved. Any of those alternatives could prove
harnful to the individual; all three are nore risky than
contracting with a practitioner good enough to pass the test
of the market. Thus the quest for higher standards would
| ead to nore cases of consuner harm

| f our hypothetical doubling of the human capital in-
vestnent to becone a | egal practitioner has the effect of
pricing some people out of the market, so does the current
hi gh- standards policy. A study conm ssioned by the ABA
found that, in 1987, 40 percent of |owincone Americans
experienced civil |egal problens for which they obtained no
prof essi onal hel p.® Derek Bok, former president of Harvard
Uni versity and dean of the Law School, wites, "The blunt,
i nexcusable fact is that this nation, which prides itself on
efficiency and justice, has developed a | egal systemthat is
t he nost expensive in the world, yet cannot nanage to pro-
tect the rights of nost of its citizens."®

Econom c theory instructs that decreased conpetition
rai ses prices and increased conpetition reduces them Rare-
Iy, however, do we have anything like a | aboratory experi -
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ment to prove it; but a change in the |law in Engl and several
years ago denonstrates that legal fees do fall with in-
creased conpetition.

Conveyanci ng--the | egal work associated with transfer-
ring real estate titles--had |ong been a nonopoly of the
| egal profession. Then in 1984, Prinme M nister Margaret
Thatcher's adm ni stration announced that the nonopoly would
end in 1987, at which tinme "licensed conveyancers" woul d be
all owed to conpete for conveyanci ng business. They would
not have to be nenbers of the bar; they would sinply have to
denonstrate proficiency in conveyanci ng work on an exam na-
tion.

After the announcenent of that change, the prospect of
i ncreased conpetition had a dramatic inpact on the market
for conveyancing services. Econom sts Sinon Donberger and
Avrom Sherr studied the effects and observed that fees
charged by | awers for conveyancing began to fall al nost
i medi ately--three years before the influx of new conpeti -
tors. The inmm nence of a freer market led to significant
benefits for consuners: "Price discrimnation has been
reduced, conveyancing costs have fallen in real terns, and
there has been a neasurabl e i nprovenent in consuner satis-
faction. "8

It is not possible to precisely quantify the cost sav-
ings to consunmers froma free market in | egal services, but
anecdot al evidence on the cost differential between the fees
charged by | awers and the fees charged by nonl awers sug-
gests that, for sone services at least, the differential is
consi derable. Consider this instance, reported in Arizona
Attorney:

Bob Haves knew he needed help in filing for a

di vorce when a nine-year search finally turned up
his wife in Georgia. But when the air-condition-
ing and heating nechanic was told by an attorney
t hat he needed to pay an $800 retainer up front,
Haves bal ked. Instead, he turned to one of a
grow ng nunber of |egal docunent services in Ari-
zona that hel ped himprepare and file his divorce
and even sort through child support, child custo-
dy, and spousal maintenance problens. Haves be-
lieves that the $175 he paid for the service was a
bar gai n. &

In Arizona, consuners |ike Haves benefit significantly from
the existence of a free market in legal services. Wile a
conpetitive market does not ensure that everyone can afford
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| egal services, it brings themwthin the reach of many nore
peopl e.

Poorer individuals are not the only ones harned by
entry barriers that raise the cost of |egal services. Any
person, business, or other organization is nade worse off to
the extent that high | egal costs divert resources from other
uses. |In sone cases, injured parties will passively accept
ot herwi se conpensabl e | osses because the cost of pursuing a
| egal claimmy exceed the anmount likely to be recovered.

If the dispute is too large for small clainms court and too
conplex to be resolved without retaining an attorney, the
cost of pursuing justice can nake justice unattai nable.

Bot h econom ¢ theory and experience indicate that con-
suner welfare is optimzed by a |l egal services market free
of artificial barriers to conpetition. The bar's insistence
on politically dictated "high" standards has this effect: a
smal | nunber of harnful transactions--contracts with unli-
censed practitioners who nake irrenedi able errors--may be
avoi ded at the expense of foreclosing a far |arger nunber of
transactions that woul d have been conpletely satisfactory
and woul d have saved the consuner noney. Regul ation to
bri ng about high standards thus |eads to increased costs and
decreased contracting options with little or no countervail -
ing benefit to consuners.

The I nsufficiency of UPL Prohi bitions

| f UPL prohibitions are not necessary to protect the
publ i c agai nst i nconpetence, neither are they sufficient to
do so. Mandating that |egal practitioners graduate from
approved | aw schools and pass a bar exam nation does not
ensure their conpetence in handling | egal matters.

A | aw school education trains students broadly but
W t hout great depth. They |learn about legal witing and
research and choose from a snorgasbord of course offerings
t hat provide a good overview of basic doctrines and | eading
cases. But that does not make them conpetent |egal practi-
tioners. A student who has just passed a course in workers
conpensation | aw, for exanple, undoubtedly understands the
hi ghlights of the |law, but he would not be a good choice to
represent a party in a workers' conp dispute. The ability
to handl e a case conpetently comes only after nmuch nore
| earni ng, usually under the tutelage of an experienced
practitioner.
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Qur civil and crimnal lawis so vast that there are
many fields a student will never encounter in | aw school --
possibly including the very field in which he will later
speci alize. Law school is a useful neans of acculturating a
person in the | aw and teaching himhow to | earn nore about
it, but it does not create expertise or ensure case-handling
conpetence. Most of what a good | awer knows, he |earns
after |aw school .

The broad | aw school curriculumis often defended as
enabling | awers to spot issues--to see the full |egal
inplications of a dispute. To sone extent it does, but a
| aw school degree affords little assurance that a | awer
will not mss an issue, especially if it relates to an area
that was not part of his formal studies.

Passi ng the bar exam does not ensure conpetence in
hel pi ng people with | egal problens. A passing score denon-
strates only that the individual was able to retain a | arge
quantity of the bar review material for a short period of

tinme. It does not denonstrate encycl opedi c know edge; i n-
deed, a candidate can answer 20 to 30 percent of the ques-
tions incorrectly and still pass in nost states. That fact

al one belies the notion that the | aw school -bar exam tandem
guarantees that |awers wll be conpetent. Rhode observes,
"Law school and bar examrequirenents provide no guarantee
of expertise in areas where the need for | ow cost service is
greatest: divorce, |andlord/tenant disputes, bankruptcy,
immgration, welfare clains, tax preparation, and real
estate transactions."®

No system of training can provide society with m stake-
proof professionals in any field. Wat mnimzes instances
of inconpetence is that practitioners, no matter how t hey
may be regul ated or how they may have been trained, have a
strong incentive to performup to the standards of the
mar ket .

O her Justifications for UPL Prohibitions

Consuner protection against inconpetence is by far the
nost conmon rational e advanced for UPL prohibitions. There
are others, but they provide no better justification for
prohi biting nonl awers fromoffering | egal services.

A variant of the consuner protection argunment is the
contention that consuners are better off if their |egal
needs are handl ed by nenbers of the bar. Supposedly, the
bar's enforcenent of its code of ethics gives consuners an
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added neasure of protection agai nst dishonesty and conflict
of interest. Consider this pronouncenent by the Suprene
Court of M nnesot a:

The | aw practice franchise is based on the three-
fold requirements of ability, character, and re-
sponsi bl e supervision. The public welfare is
saf eqguarded not nerely by limting |law practice to
i ndi vi dual s who have the requisite ability and
character, but also by the further requirenent
that such practitioners shall thenceforth be offi-
cers of the court and subject to its supervision.

: Protection of the public is set at naught if
Iaynen who are not subject to court supervi si on
are permtted to practice |aw®

Lawyers are officers of the court, subject ultimately to the
control of the suprenme court. Nonlawyers are subject only
to the ordinary civil and crimnal law. Does it follow from
this that consunmers should only be allowed to obtain | ega
services from| awers?

Just as the argunment that |aw school is necessary to
ensure conpetence falls apart under scrutiny, so does the
argunent that the bar's attorney discipline systemis so
beneficial that consunmers should be denied the chance to
contract with anyone not subject to it. The system of
attorney discipline has been widely criticized as a consumner
protection device. Attorney Deborah Chalfie, for exanple,
wites that "virtually all of the [bar's ethical] rules are
phrased in public protection ternms. However, when the con-
tent and interpretation of the rules are analyzed, 'ethical
seens to relate only to upholding the profession's public
i mge and econom c status." The code of ethics, she contin-
ues, anounts to "little nore than proscriptions against
crime, a formof protection that consuners already have and
which yields little concrete benefit to those who have been
harmed. "% Al l egations of attorney negligence or inconpe-
tence are routinely dism ssed because they do not state an
infraction of the code and, therefore, |lie outside the au-
thority of the disciplinary conmttee. And in the rare case
where an attorney is sanctioned for a code violation, the
penalty is usually light; the client, noreover, seldomre-
ceives any financial redress.®

Even if the bar's code of ethics deters sone attorney
m sconduct, that is not an adequate reason to make it ille-
gal for individuals who are not subject to its strictures to
offer their services in the market. Products frequently
have extra features, but that does not justify a ban on
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conpeting products that are offered without them Just as
aut onobi l e consuners are entitled to decide whether, for
exanpl e, four-wheel drive is of sufficient benefit to justi-
fy the higher price, so are consuners of |egal services
entitled to decide whether the bar's system of attorney
discipline is sufficiently inportant to cause themto choose
attorneys who are governed by a code of professional ethics
over other practitioners who are not. The attorney disci-
pline systemshould be put to the test of the nmarket, not
used as an excuse to subvert it.

UPL prohibitions are al so defended on the ground that
they help to guard against the waste of scarce judici al
resources. Mst courts have crowded dockets and a | ong
backl og of cases. To allow untrained advocates into court
proceedi ngs would, it is argued, consunme excessive anbunts
of court time and further delay justice.

No doubt, allowing lay representatives in court may
sonetinmes be inefficient. Many of them at least initially,
woul d struggle with procedure and take up nore tinme than
woul d an experienced trial attorney. The sane, however, is
true of attorneys who seldomif ever participate in trials.

It is the lack of courtroom experience rather than the ab-
sence of a license to practice |aw that m ght cause del ays.

Lay advocates who intended to represent clients in
court would have just as strong an incentive to naster
procedure as do | awyers who handle litigation. And allow ng
| ay advocates to represent their clients in court would
reduce the nunber of cases in which individuals represent
t hensel ves. That woul d substitute a trained advocate for an
untrai ned one, thereby reducing the court tinme devoted to
hel ping a litigant avoid legal pitfalls.

Furt hernmore, concern about judicial resources provides
no justification whatever for outlaw ng unauthorized prac-
tice in the great majority of instances that involve no
court appearance. |If the waste of court tine is thought to
be a serious problem the solutionis to follow the practice
of the Patent O fice, which allows anyone to practice before
it who can pass its proficiency test. That is a far |ess
restrictive way to maintain professionalismthan are bl anket
UPL prohi bitions.

Pol i cy Recommendati on: Repeal UPL Prohibitions

UPL prohibitions, as we have seen, are neither neces-
sary nor sufficient for the protection of consuners of |egal
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services. They are no nore effective than the free narket
at deterring and filtering out inconpetent practitioners,
yet they raise the cost of |egal services, thereby pricing
many people out of the market. They also infringe upon the
rights of individuals to pursue their chosen occupation and
restrict the freedom of consuners to seek the best service
at the | owest cost. For those reasons, states ought to
repeal their UPL statutes. Were the UPL prohibition is
judicially created, the | egislature ought to overturn it
with an anti-UPL statute, establishing that it is perms-
sible for anyone to assi st another person in any | egal
matter.

The ABA, aware that |egal services are priced out of
the reach of many people, has recommended expanding the role
of nonl awyers, especially in state adm nistrative agency
proceedi ngs. ** The ABA suggests that, in such proceedings,
states "may wi sh to reassess their current UPL | aws, rules
and enforcenment activities."® |In other areas, however, the
ABA has opposed all owi ng people to choose nonl awyer repre-
sentatives, supposedly fearing harmto consuners fromill-
trained practitioners. But the ABA undercuts its own posi-
tion with its analysis of the market for tax preparation
services, an activity that is certainly at the periphery of
the practice of law. After observing that individuals can
choose tax preparers ranging fromstorefront operations that
flourish each spring to nationally known services to accoun-
tants to tax |lawers, the ABA concludes, "This array of
choi ces responds to a broad range of public demand for
assistance. It may be a useful nodel of how the |egal
prof essi on, together with non-lawers, can offer the public
the kinds of affordable, appropriate and reasonably safe
help for lawrelated matters that the public seeks in many
areas. "%

Exactly so. Fortunately, tax preparation has never
been deened the practice of |law, so the market operates
freely, giving taxpayers a wi de range of service providers
to choose from People with sinple tax returns can patron-
ize | owcost services; those with difficult tax probl ens
al nost invariably go to accountants or |awers who speci al -
ize in tax work. There are no governnent-inposed barriers
to entry into the tax preparation market, which therefore
sets its own standards for conpetence. Not every tax return
is done perfectly--experts and nonexperts alike make m s-

t akes--but the unlicensed, unregul ated tax preparation

mar ket maxi m zes consuner value. It is, indeed, a useful
nmodel and argues strongly in favor of the elimnation of UPL
prohi bitions so that consuners of |egal services can sim -
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larly benefit fromthe efficiency that comes with open
conpetition.

The repeal of UPL prohibitions would significantly
| ower the barrier to entry into the | egal services nmarket.
I nstead of mandating a prescribed investnent in human capi -
tal before an individual is permtted to practice |aw, we
shoul d all ow t he powerful discovery process of the free
mar ket to function. Entrepreneurs would then search for the
nost efficient ways of training people for the wide variety
of work done by legal practitioners. That would nean put-
ting the nowobligatory three years of |aw school to the
test of the market. As Judge Richard A Posner has pointed
out, | aw schools now have a "captive audience, insulating
themfroma true market test of the value of the services
t hey provide."?’

In a free | egal marketplace, an array of |aw prepara-
tion institutions would conpete to satisfy the educational
needs of aspiring practitioners. Optimally efficient meth-
ods of legal training would evolve, as rival institutions
sought to give students the best educational value for their
particul ar needs. For sone, the traditional |aw school
education m ght be ideal; others m ght conclude that the
costs of a third year outwei ghed the benefits. For stil
ot hers, one year of study mght be sufficient. Legal train-
ing institutions quite different fromtoday's | aw school s
m ght devel op, dispensing with current ABA mandates such as
faculty tenure and maxi numteaching | oad. Probably first to
go: the ABA requirenent that |aw schools be nonprofit.?

Mar ket conpetition wll drive down the cost of produc-
ing a crimnal defense attorney, divorce |awer, or tax
specialist, just as it has reduced the cost of producing
conpact discs. More services will be available to people at
| oner cost, and resources now unnecessarily devoted to | egal
training will be released for nore productive enpl oynent
el sewhere. That dynam c free markets consistently produce
nmore output at less cost is conpelling evidence that the
ABA's preferred 70-year-old nodel for the production of
| awyers i s obsol ete.

Certification

To reduce their search costs and m nim ze the chances
of contracting inprovidently, consunmers need gui dance in
| ocating service providers with denonstrated conpetence. A
mar ket device that offers such guidance is certification--a
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means of notifying consunmers that the provider possesses
certain capabilities. The certified public accountant
designation is a good exanple. One can sell accounting
services w thout becom ng a CPA, but by having earned that
desi gnation, an accountant inforns prospective custoners
that he has denonstrated a hi gh degree of proficiency.

Those with relatively sinple accounting needs do not usually
hire a CPA because his tine is too costly; on the other

hand, those with high-level accounting needs do not consider
a non- CPA because he probably is not capable of handling the
work. Certification thus hel ps consuners by reducing the
cost of searching for a service provider who has the appro-
priate | evel of conpetence. At the sane tine, certification
does not restrict contracting options or deprive people of
occupational freedom

The | egal profession itself relies on certification
rather than licensure once individuals have made it into the
ranks of the bar. Wile any |awer can argue cases in
court, for instance, those who wish to advertise their
speci al expertise in litigation can seek certification from
the National Board of Trial Advocacy, thereby highlighting
their expertise. There is no reason not to establish cer-
tification prograns for other |egal specialties, wth par-
ticipation open to both nenbers and nonnenbers of the bar.

I f, for exanple, an organization wanted to set up a program
to certify the conpetence of individuals to assist tenants
in legal disputes, it ought to be free to do so. Presum
ably, because the objective is to help tenants, the certifi-
cation process would neither restrict the nunber of practi-
tioners nor mandate where and how t he person seeking certif-
ication learned the law. Tenants needing | egal assistance
woul d probably seek service providers with that certifica-
tion. And practitioners who were thus certified would
correspondi ngly benefit.

At present, no such certification exists, but in the

freer, nore conpetitive environnment that would prevail in
t he absence of UPL prohibitions, it and others would likely
arise. |If the bar is truly interested in helping the public

find conpetent and affordable | egal assistance, it should
take the lead and begin certification prograns in many
common specialty fields. Those prograns should focus on the
candi date's denonstrated ability to perform rather than how
he achi eved his proficiency. Conpeting certification orga-
ni zations mght arise, and if so, they should be wel coned.

Certification can hel p consuners nmake nore intelligent
deci sions w thout depriving themof options and w t hout
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forecl osing voluntary transactions. MIlton Friedman states
the case for certification this way:

The usual argunments for licensure, and in particu-
| ar, the paternalistic argunents, are satisfied
al nost entirely by certification alone. |If the
argunent is that we are too ignorant to judge good
practitioners, all that is needed is to nake the
relevant information available. If, in full
know edge, we still want to go to soneone who is
not certified, that is our business; we cannot
conplain that we did not have the information.

| personally find it difficult to see any
case for which licensure rather than certification
can be justified. ®

Certification, unlike licensure, is subject to the test
of the market. |If a certifying organization nade it very
costly to obtain its endorsenent, it would encourage indi-
vidual s to choose other neans of advertising their abili-
ties, and perhaps spark the creation of a rival. If a
certifying organi zation made its endorsenment too cheap--that
IS, so easily obtained that it had little power to predict
quality service--it would also suffer. As Daniel Klein of
Santa Clara University has observed, "Career prom sors build
and protect their reputations, sensing the truth in the
sayi ng, Tinme wounds all heels. Wen not prevented by gov-
ernnment, voluntary institutions develop to give bite to the
sayi ng, because that arrangenent is preferred by all parties
except the untrustworthy. "' The reputation of a certifying
organi zati on woul d be damaged if it certified as conpetent
practitioners who were not.

No state policy is necessary for voluntary certifica-
tion progranms to arise. Governnment should not be in the
certification business, but even if it were, it should not
be the exclusive certifying agency. Private certification
progranms must be free to conpete. Oherw se, politica
pressure will build to make the governnent's certification
serve the sanme restrictive purpose that |icensure does
currently.

Fr eedom of Contr act

Freedom of contract should be the controlling principle
in the market for legal services. An individual is al nost
al ways the best judge of his needs and circunstances. Some-
ti mes people make m stakes and contract foolishly, but that
is no justification for infringing upon their right to nmake
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their own decisions. That is exactly what UPL prohibitions
do, however, by preventing consuners and service providers
fromengaging in nutually beneficial transactions. 1In a
count erproductive attenpt to avoid the few bad transactions
that inevitably happen under contractual freedom UPL prohi -
bitions have thrown out the baby with the bath water. It is
far better to remedy the occasional instance of inconpetence
than to restrict everyone's liberty in futile pursuit of
perfection.

Furthernore, freedom of contract and increased conpeti -
tion will elimnate the overinvestnent in |egal education
that results from UPL prohibitions. Reducing the cost of
entering the market will cause the price of many, although

not necessarily all, legal services to decline, thus en-
abl i ng sone people who woul d not ot herwi se have been able to
do so to obtain | egal assistance and resolve disputes. It

w Il al so open up enpl oynent opportunities for individuals
who cannot afford the investnment now mandated to conpete in
t he market.

O fset against those tangible benefits is the cost of a
few transactions that turn out unsatisfactorily. But to
insist on a market in which there are zero cases of inconpe-
tence or nal feasance is to set a standard so high that it
can never be attained. Even when |icensed attorneys are in-
vol ved, not all transactions turn out satisfactorily. W
shoul d focus our attention on the problem of nmaking the
consuner whole after the rare cases of harmrather than
attenpt to prevent harmw th UPL prohibitions. The Washi ng-
ton Suprenme Court was certainly correct when it wote, "W
no | onger believe that the supposed benefits to the public
fromthe | awers' nonopoly on performng | egal services
justifies limting the public's freedom of choice. "

Concl usi on

Unaut hori zed practice of |aw prohibitions are neither
necessary nor sufficient for their ostensible purpose: pro-
tecting the public against inconpetent |egal practitioners.

Free markets deter nost inconpetents fromentering an occu-
pati on and soon elimnate any who mght enter. No one is
able to fail repeatedly in a market; the penalties are too
severe. UPL prohibitions add virtually nothing to the
mar ket's protection against inconpetence. The materi al
typically digested in |aw school and | ater nmastered to pass
the bar examdoes little to prepare an attorney to handle a
case or advise a client; conpetence cones from practice and
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addi tional studies that are not mandated by | aw but under-
taken out of self-interest.

Wil e the benefits of UPL prohibitions are negligible,
their costs are considerable. By raising the cost of enter-
ing the legal services market, UPL statutes al so raise the
cost of obtaining | egal assistance. Sonme consuners cannot
afford help. As a result, they nust either do nothing or
attenpt to handle the problemthensel ves. Wen high stan-
dards are set by the political process rather than the nar-
ket, prices of sonme |legal services are inflated and con-
tracting options of consuners are di m ni shed.

But this is not just a dollars and cents, costs versus
benefits issue. UPL prohibitions are an attack upon free-
dom They threaten and sonetines inpose |egal sanctions
agai nst individuals nmerely for having rendered a legitimte
service that another person desired. Legal punishnents
ought to be reserved for those who have harned or threatened
others, not visited upon peaceful individuals who wish to
serve others. Liberty is dimnished when the |aw conpels
practitioners and aspirants to conply with a conpetition-
suppressing licensing nmandate before offering services to
wi | ling buyers.

UPL prohibitions and many sim |l ar attacks on econom c
| iberty have flourished because for decades the Suprene
Court has chosen to accord economc |liberty cases only
m ni mal scrutiny, tantanmount to a rubber stanp for govern-
ment regulations. There is no reason to assign econonic
liberty to the underworld of constitutional jurisprudence.
If the Court were to nove to a higher level of scrutiny in
econom c liberty cases, insisting that the state denonstrate
that it has chosen the | east intrusive neans of acconpli sh-
ing an objective of conpelling state interest, UPL prohi bi-
tions would have to be stricken. Until that happens, state
| egi sl atures can and should repeal their UPL prohibitions,
thus allowng their citizens to benefit froma free market
in |legal services.

Not es

1. Furman's battles with the Florida Bar are reported in
Florida Bar v. Furman, 376 So.2d 378 (1979); and Furman v.
Florida Bar, 451 So.2d 808 (1984).

2. A few states all ow prospective bar nenbers to undertake



Page 40

their education in unapproved | aw schools or in |aw offices.
See " Conprehensive Guide to Bar Adm ssion Requirenents,"
Anmeri can Bar Association, 1996.

3. St andard 305a, "Standards for Approval of Law Schools,"”
Ameri can Bar Association, 1994.

4. At one tine, the bar also inposed "ethical canons" that
restricted conpetition anong | awers by establishing fee
schedul es and forbidding advertising. The Suprene Court
struck down those anti-conpetitive devices on antitrust
grounds in Goldfarb v. Virginia State Bar, 421 U S. 773
(1975); and Bates v. State Bar of Arizona, 433 U S. 350
(1977).

5. See, for exanple, Walter Gellhorn, "The Abuse of QOccu-
pational Licensing," University of Chicago Law Revi ew 44,
no. 6 (1976): 6-27; and S. David Young, The Rule of Experts
(Washi ngton: Cato Institute, 1987).

6. See, for exanple, R chard A Posner, "The Materi al
Basi s of Jurisprudence,” Indiana Law Review 69, no. 1
(1993): 1-37; and W Cd ark Durant, "Mxim zing Access to
Justice: A Challenge to the Legal Profession," 1987 address
to the Anerican Bar Associ ation, quoted in Deborah Rhode and
Mar k Luban, eds., Legal Ethics (Westbury, N.Y.: Foundation
Press, 1992), p. 835.

7. Sl aught er house Cases, 83 U. S. 36 (1873).

8. Only once has the Suprene Court held a statute to be in
violation of the Privileges or Imunities C ause, in Col gate
v. Harvey, 296 U S. 404 1935, and that case was overrul ed
five years later in Madden v. Kentucky, 309 U S. 83 (1940).

9. Sl aught er house at 78.

10. Ibid. at 97.
11. Ibid. at 122.
12. Mugler v. Kansas, 123 U. S. 623, 661 (1887).

13. Allgeyer v. Louisiana, 155 U. S. 578, 589 (1897).

14. Thomas M Cool ey, A Treatise on the Constitutiona
Limtations (Boston: Little, Brown, 1868), p. 356. See al so
Roger Pilon, "Legislative Activism Judicial Activism and
the Decline of Private Sovereignty," Cato Journal 4 (1985):




Page 41

813- 33.
15. Lochner v. New York, 198 U S. 45 (1905).

16. Whether the statute was actually notivated by concern
for the health of bakery workers is a question di scussed
extensively in Bernard Siegan, Econom c Liberties and the
Constitution (Chicago: University of Chicago Press, 1980),
pp. 115-20.

17. Lochner at 56-57.
18. | bid. at 57.

19. Justice Adiver Wendell Holnes's fanmous dissenting |ine,
"The Fourteenth Amendnent does not enact M. Herbert Spen-
cer's Social Statics,"” ibid. at 35, is quoted far nore often
than anything in the majority opinion.

20. See, for exanple, Adair v. United States, 208 U S. 161
(1908); Coppage v. Kansas, 236 U S. 1 (1915); Adkins v.
Children's Hospital, 261 U S. 525 (1923); Tyson & Bro. V.
Banton, 273 U. S. 418 (1927); and Adans v. Tanner, 244 U.S.
590 (1917).

21. Louis K Liggett Co. v. Baldridge, 278 U. S. 105, 113
(1928). Justice Ceorge Sutherland' s majority opinion con-
tinued, "The claimthat nmere ownership of a drug store by
one who is not a pharmaci st bears a reasonable relation to
the public health, finally rests upon conjecture, unsupport -
ed by anything of substance"” (at 114).

22. New State lce Co. v. Liebmann, 285 U. S. 262 (1932).

23. Muller v. Oregon, 208 U. S. 412 (1908).

24. Bunting v. Oregon, 243 U. S. 426 (1917).

25. Christopher T. Wnnell, "Econom c Due Process and the
Preservation of Conpetition," Hastings Constitutional Law
Quarterly 11 (1983): 133.

26. Nebbia v. New York, 291 U.S. 502 (1934).

27. Ibid. at 537.
28. Ibid. at 539.
29. Ibid. at 559.



Page 42

30.. NL.RB. v. Jones & Laughlin Steel Co., 301 U.S. 1
(1937).

31. For devastating criticismof the Court's Comrerce

Cl ause jurisprudence, see Richard A Epstein, "The Proper
Scope of the Commerce Power," Virginia Law Review 73 (1987):
1387; and Roger Pilon, "A Governnment of Limted Powers," in
The Cat o Handbook for Congress, 104th Congress (Washi ngton:
Cato Institute, 1995), pp. 17-34.

32. United States v. Carol ene Products Co., 304 U. S. 144
(1938).

33. Ibid. at 152.

34. Railway Express Agency v. New York, 336 U S. 106
(1949).

35. 1bid. at 110.
36. Wllianson v. Lee Optical Co., 348 U S. 483 (1955).

37. Richard A Posner, Econom c Anal ysis of Law (Boston:
Little, Brown, 1972), p. 271

38. Ferguson v. Skrupa, 372 U.S. 726 (1963).

39. Skrupa v. Sanborn, 210 F. Supp. 200 (1961).

40. Ferguson at 728.
41. 1bid. at 732.
42. |bid.

43. 1bid. at 730.

44. See F.C.C. v. Beach Communi cations, 508 U. S. 307
(1993).

45, Giswld v. Connecticut, 381 U S. 479 (1965).

46. |bid. at 482.
47. Reynolds v. Sins, 377 U. S. 533 (1964).

48. |lbid. at 561-62.
49, Ronal d Coase, "The Market for Goods and the Market for



Page 43

| deas, " Anerican Econom c Review 64 (1974): 384-85.

50. F. A Hayek, The Constitution of Liberty (Chicago:
Henry Regnery, 1972), p. 35.

51. Dukes v. City of New Ol eans, 501 F.2d 706 (1974).

52. Cty of New Ol eans v. Dukes, 427 U S. 297, 303-4
(1976) .

53. Siegan, p. 330.

54. Richard E. Levy, "Escaping Lochner's Shadow. Toward a
Coherent Jurisprudence of Economc Rights,” North Carolina
Law Review 73 (1995): 329, 415.

55. For discussions of this point, see Richard A Epstein,
"Toward a Revitalization of the Contract C ause," University
of Chicago Law Review 51 (1984): 703-51. See al so Levy;
Wbnnel | ; Si egan.

56. The Conpl ete Madi son, ed. Saul K. Padover (New York:
Har per & Bros., 1953), p. 268.

57. Barlow F. Christensen, "The Unauthorized Practice of
Law. Do Good Fences Make Good Nei ghbors--Or Even Good
Sense?" Anerican Bar Foundation Research Journal, no. 2
(Spring 1980): 159-216.

58. Ibid. at 173.

59. Darrow attended the University of M chigan Law Schoo
for one year but never received a degree.

60. In 1870 there were 31 | aw schools in the United States.
Twel ve had a one-year course of study, 2 had a one-and-a-
hal f -year course of study, and 17 had a two-year course of
study. Al bert Harno, Legal Education in the United States
(San Francisco: Bancroft-Witney, 1953), p. 51.

61. |Ibid. at 40.

62. The American Bar Association is a voluntary organi za-
tion. Most state bar associations are established by stat-
ute and operate under the control of the state suprene

court. In 31 states, bar nenbership is mandatory for per-
sons who desire to practice law, in 19 states, bar nenber-
ship is voluntary. For a discussion of the case against a



Page 44

mandatory ("unified") bar, see Allen Falk and Bradley J.

Smth, "The Limts of Conpul sory Professionalism Does a
Unified Bar Make Sense for M chi gan?" Mcki nac Center for
Public Policy, Mdland, M chigan, My 1994.

63. Christensen, p. 177.

64. Deborah Rhode, "Policing the Professional Mnopoly,"
Stanford Law Review 34 (1981): 1.

65. People v. Title Guarantee & Trust Co., 125 N. E. 666,
671 (1919).

66. For exanple, State Bar v. Craner, 399 Mch. 116 (1976)
(sal e of divorce kits decl ared unaut horized practice).

67. For exanple, State Bar v. Gall oway, 422 Mch. 188
(1985). The State Bar of M chigan had sought to disallow
representati on by nonl awers in cases before the M chigan
Enmpl oynent Security Comm ssion. The M chigan Suprene Court
hel d, despite the slight anmbiguity in the statute, that the
| egi slature had clearly intended to permt nonlawer repre-
sentatives to appear before the MESC without commtting UPL

68. Rhode, "Policing the Professional Mnopoly," p. 4.

69. Letter from Anne K Bingaman and WlliamJ. Baer to
Thomas A. Ednonds, Septenber 20, 1996. Copy in author's
files.

70. In re Qpinion no. 26 of the Commttee on Unauthorized
Practice of Law, 654 A 2d 1344, 1359 (1995).

71. See Young, pp. 4-5.

72. Thomas Sowel |, Know edge and Deci si ons (New York: Basic
Books, 1980), p. 200.

73. The large public-choice literature is summari zed and
its relevance in judicial review discussed in WIlliamN.
Eskridge Jr., "Politics without Romance: |nplications of
Public Choice Theory for Statutory Interpretation,” Virginia
Law Review 74 (1988): 275-338.

74. Young, p. 38.

75. F. M Apicella, J. A Hallbauer, and R H Gllespy II,
"Keepi ng Standards H gh Protects the Public,” Anerican Bar




Page 45

Associ ation Journal, January 1995, p. 37.

76. Arizona's UPL statute expired in 1986 and the | egisla-
ture declined to reenact it. The State Bar of California
announced in 1985 that it would no longer initiate UPL
actions. Because UPL prosecutions are al nost always brought
by bar organi zations rather than aggrieved clients, the
bar's announcenent neant a de facto freeing of entry to the
mar ket .

77. The Rules of Professional Conduct of each state bar
provide that a | awer should not take cases that are outside
hi s conpetence. However, sanctions are rarely inposed upon
| awyers for anything | ess than gross or repeated viol ations
of the rules. The economc deterrent is nmuch stronger than
the deterrent posed by the professional rules.

78. On the inportance of maintaining a good reputation, see
Daniel B. Klein, "Trust for Hre: Voluntary Renedies for
Quality and Safety,” in Reputation: Studies in the Voluntary
Elicitation of Good Conduct, ed. Daniel B. Klein (Ann Arbor:
University of M chigan Press, 1997), pp. 97-133.

79. MIlton and Rose Friedman, Free to Choose (New York:
Harcourt, Brace, Jovanovich, 1980), p. 222.

80. "Report of the California State Bar Commttee on Public
Protection," State Bar of California, San Francisco, 1986.

81. "Report of the Task Force on Paralegals,"” Ontario
Mnistry of the Attorney Ceneral, Toronto, 1990, p. 27.

82. "Results of 1984 Survey of Non-Lawyer Practice before
Federal Adm nistrative Agencies," American Bar Association
Standing Commttee on Lawers' Responsibility for Cient
Protection, 1985.

83. Sperry v. Florida Bar, 373 U S. 379, 402 (1963).

84. Roger C. Cranton, "Delivery of Legal Services to Odi-
nary Anmericans," Case Western Reserve Law Review 44 (1994):
550. For the great mgjority of |aw students, the cost of a
| egal education today is undoubtedly higher than the

$100, 000 figure given by the author.

85. In nost states, passing the bar examrequires a score
of between 70 and 80 percent correct, so it is possible to
becone a |icensed attorney although ignorant or m staken



Page 46

about many points of law. See "Conprehensive GQuide to Bar
Adm ssion Requirenents 1996-97," Anmerican Bar Associ ation,
pp. 32-33. The percentage of examtakers who pass varies
greatly fromstate to state, ranging in 1994 froma | ow of
56 percent in California to a high of 91 percent in Nebras-
ka. See The Lawyer's Al manac 1996, pp. 288-89. Passing
rates can vary substantially within a state fromyear to
year. On this point, Barbara A Reeves of the Antitrust
Division of the U S. Departnment of Justice commented, "It
bel abors the obvious to point out that practicing | awers
woul d benefit fromrestricted entry into practice in their
state. The fact that sonme form of exam nation may be neces-
sary to assure qualified | awers does not explain the
strange fluctuations in the failure rates on sone state bar
exans which occur fromtine to tinme." Barbara A Reeves,
"UPL: The Lawyers' Monopoly under Attack," Florida Bar
Journal, Novenber 1977, p. 609.

86. Spangenberg G oup, "National Survey of the Cvil Legal
Needs of the Poor," in "Two Nationw de Surveys: 1989 Pil ot
Assessnent of the Unnet Legal Needs of the Poor and of the
Public Generally," Anerican Bar Association, May 1989,

p. 18.

87. Derek Bok, "A Flawed System of Law Practice and Train-
ing," Journal of Legal Education 33 (1983): 574.

88. Avrom Sherr and Sinon Donberger, "The Inpact of Conpe-
tition on Pricing and Quality of Legal Services," Interna-
tional Review of Law and Econom cs 9 (1989): 55.

89. JimCalle, "Bar Seeks to Protect Public with Non-Lawyer
Practice Rules," Arizona Attorney, March 1994, p. 10.

90. Deborah Rhode, "The Delivery of Legal Services by Non-
Lawyers," Georgetown Journal of Legal Ethics 4 (1990): 215.

91. Gardner v. Conway 48 N.W2d 788, 795 (1951). 1In this
case, to entrap a tax preparer in a UPL violation, a |ocal
bar association hired a private investigator to pose as a
t axpayer who had difficulty interpreting tax | aw

92. Deborah Chalfie, "Dunping D scipline,” Loyola Consuner
Law Reporter 4 (1991): 5.

93. Richard L. Abel, Anerican Lawers (New York: Oxford
University Press, 1989), p. 147.

94. "Nonlawyer Activity in Law Rel ated Situations," Aneri-



Page 47

can Bar Association, 1995, p. 112.

95. Ibid., p. 119.

96. Ibid., p. 134.

97. Speech at Association of American Law School s annua

nmeeting, January 1991, quoted in National Law Journal,
January 21, 1991.

98. "Standards for Approval of Law Schools and Interpreta-
tions," American Bar Association, 1994. The three standards
are, respectively, Standard 405, Standard 404, and

St andard 202.

99. MIlton Friedman, Capitalismand Freedom (Chi cago: Uni -
versity of Chicago Press, 1962), p. 149.

100. Klein, p. 105.

101. CQultumv. Heritage House Realtors, 694 P.2d 630, 634
(1985) .




Published by the Cato Institute, Cato Briefing Papersis aregular series evaluating government
policies and offering proposals for reform. Nothing in Cato Briefing Papers should be construed
as necessarily reflecting the views of the Cato Institute or as an attempt to aid or hinder the
passage of any hill before Congress. Contact the Cato Institute for reprint permission. Printed
copies of Cato Briefing Papers are $2.00 each ($1.00 each for five or more). To order, or for a
complete listing of available studies, write the Cato Institute, 1000 Massachusetts Avenue, NW,
Washington, DC 20001-5403. (202) 842-0200 FAX (202) 842-3490

E-mail cato@cato.org
World Wide Web http://www.cato.org.



