No. 318 Sept enber 18, 1998

| MPEACHVENT
A Constitutional Priner

by Jason J. Vicente

Executive Summary

As the scandal surrounding the Cinton adm nistration
grows, the possibility of inpeachnment |oons ever larger. It
is an appropriate tine, therefore, to exanm ne the function
and history of the inpeachnent provisions of the Anerican
Constitution.

The Constitution divides the inpeachnment power between
the two houses of Congress. The House of Representatives
has the "sole Power of Inpeachnent” while the Senate has the
"sole Power to try all inpeachnents.” That division of
responsibility guards against potential abuse of the
i npeachnent power. Only the House can initiate the inpeach-
ment process. But the Senate determnes if the charges are
appropriate and if the evidence warrants conviction.

Over the course of Anerican history, the House of
Representati ves has inpeached 15 individuals, including a
president, 12 judges, a senator, and a Cabinet nenber. The
Senate has convicted 7 of the 15.

Al though there is a debate anong academ c schol ars con-
cerning the range of possible inpeachabl e offenses, nost
agree that indictable offenses fall within the class of
i npeachabl e of fenses. There is a fundanental inconsistency,
they argue, between a president's oath to faithfully execute
the law and his having hinself commtted offenses indictable
under that | aw.

But beyond that, the office of the presidency is an
office of trust and honor. The wi nner of a presidentia
el ection has only a qualified right to enter and hold the
office of the presidency. He cannot assune the office wth-
out taking the constitutional oath. |[If a president should
thereafter abrogate his oath, Congress has a responsibility
to vindicate the Constitution and the rule of law it
secures.

Jason J. Vicente is a recent graduate of the Boston
Uni versity School of Law and is presently a law clerk at the
Massachusetts Superior Court in Boston
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| nt r oducti on

As the scandal surrounding the Cinton adm nistration
grows, the possibility of inpeachnent |oons ever |arger.
Al t hough news reports have focused primarily on the sal a-
cious details of the president's sexual liaison with Wite
House intern Monica Lew nsky, constitutional scholars
believe allegations of a "coverup"” constitute the nore
serious and inpeachable offenses.® Those all egati ons
include President Cinton's lying under oath about his
relationship with Ms. Lew nsky;2 his asking Lewinsky to lie
about the affair; and his asking others to advise Lew nsky
to lie.®

As we digest the details of the w dening scandal,
many questions arise about the inpeachnent process.
Shortly after the Lew nsky story broke, for exanple, an
article in the Boston & obe posed a series of constitu-
tional questions:

Does . . . Congress [have] to accuse the
President of an actual crine to justify inpeach-
ment? Does any crimnal infraction, no matter
how mi nor or technical, justify inpeachnent? .

[ D] oes having a sexual affair with a junior
staff nmenber clear the Constitutional threshold
for prosecuting Presidents? O |ying about it?
O encouraging the staff nenber to lie about it
under oath?*

This short "primer" will attenpt to answer those and
ot her such questions by exam ning the original constitu-
tional debates, the textual provisions of the Constitution,
past inpeachnents, and nodern academ c scholarship. It
makes no judgnent about the dinton scandal itself or
about the appropriateness of inpeachnent as a congressi onal
response to the scandal. Rather, the aimis sinply to
provi de useful information about the function and history
of the inpeachnent process under the Anerican Constitution

| npeachnment: Its Constitutional Oigins

The Constitutional Convention

The Framers of the Constitution considered the
i npeachnment mechani sm so crucial that it enmerged fromthe
very begi nning of the constitutional convention.® Ednund
Randol ph included it in his Virginia Plan, which provided
the basis for the initial debates at the convention.® The
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Framers wanted an executive who could be held accountable
for wongful conduct, but they did not want to create a
new nonarchy in the executive office. El bridge Gerry
expressed the sentinment of the founding generation when he
stated, "the maxi m woul d never be adopted here that the
chief Magistrate could do [no] wong."’

To hold the president accountable, the Franers vested
t he executive power in one individual. The idea of a
"plural executive" was seriously considered but ultimtely
rejected, despite its antinonarchical structure. Sone felt
that a plural executive would hinder the ability of the
el ectorate to hold it responsible. Al exander Ham | ton
stated, for exanple, that

the plurality of the executive tends to deprive
the people of the two greatest securities they
can have for the faithful exercise of any dele-
gated power, first, the restraints of public

opi nion, which lose their efficacy, as well on
account of the division of the censure attendant
on bad neasures anong a nunber, as on account of
the uncertainty on whomit ought to fall; and,
second, the opportunity of discovering with
facility and cl earness the m sconduct of the per-
sons they trust, in order either to their

removal from office or to their actual punishnment
in cases which admt of it.®

Anot her convention del egate, Wlliam R Davie, noted
that where there is but one executive, everyone wll know
where to place the blame. At the convention, Davie stated
t hat 1 npeachnment "was an essential security for the good
behavi our of the Executive."®

Benjam n Franklin argued that the inpeachnment power
was in the president's best interest.

Hi story furnishes one exanple only of a first
Magi strate being formally brought to public
Justice. . . . \What was the practice before this
in cases where the chief Mgistrate rendered him
sel f obnoxi ous? Wiy recourse was had to assas-
sination in [which] he was not only deprived of
his |ife but of the opportunity of vindicating
his character. It [would] be the best way
therefore to provide in the Constitution for the
regul ar puni shnmrent of the Executive when his m s-
conduct shoul d deserve it, and for his honorable
acquittal when he should be unjustly accused.
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Janes Madi son considered the inpeachnent power "indis-
pensable . . . for defending the Community [against] the
i ncapacity, negligence or perfidy of the chief
Magi strate."* Madison felt that limting a president's
time in office sinply did not provide sufficient security
agai nst the potential abuse of power. During his tenure
in office, the president may "lose his capacity [and]

pervert his admnistration into a schene of peculation
or oppression . . . [or] betray his trust to foreign pow
ers. "2 Thus, Mdison concluded that inpeachnent was a
necessary check because the president's "loss of capacity
or corruption . . . [could] be fatal to the Republic."

Al t hough strong sentinent existed for a presidential
i npeachnment mechani sm there was sonme opposition.
Gouverneur Morris and Charl es Pinckney both sought to
remove the provision for inpeachnment of the president.*
Morris gave two reasons for striking the provision.
First, he believed that the president could not commt any
i npeachabl e act w thout "coadjutors" (assistants).?®
Consequently, the Constitution could safeguard the country
fromthe president's wongful acts by creating punishnents
to deter potential coadjutors.

Second, Morris expressed concerns that the branch
enpowered to inpeach the president would end up control-
ling him George Mason responded to Mourris's concerns by
stating:

No point is of nore inportance than that the
right of inpeachnment should be continued. Shal
any man be above Justice? Above all shall that
man be above it, who can conmt the nost exten-
sive injustice? \Wen great crines [are] conmt-
ted . . . punish[] the principal as well as the
Coadj utors.

Mason el aborated his point by referring to concerns
about the corruptibility of electors. "Shall the man who
has practised corruption [and] by that neans procured his
appointnent in the first instance, be suffered to escape
puni shnent, by repeating his guilt?"Y Mrris, persuaded by
t hat argunment, abandoned his view and admtted the presi-
dent shoul d be inpeachabl e.

Pi nckney, however, remai ned unconvinced. He felt that
i npeachnent provided the legislature with a "rod over the
Executive" that "[will] destroy his independence."®*® "If he
opposes a favorite law, the two Houses wi |l conbine
[against] him and under the influence of heat and faction
throw himout of office."*® Pinckney also believed that
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the powers given to the president "would be so circum
scribed as to render inpeachnment unnecessary."?

Once the delegates decided to include a procedure for
i npeaching the president,? the debate shifted to the issue
of where to vest the inpeachnent power. Randol ph's
Virginia Plan vested the power to inpeach national offi-
cers in the national judiciary.® Later in the convention,
W 1liam Paterson proposed the New Jersey Plan, which pro-
vided for renoval of national officers through a majority
of state governors.®® Al exander Ham |ton proposed that
"all inpeachnents be tried by a Court to consist of the
Chi ef or Judge of the Superior Court of Law of each
State."?* As acorrprom'se the Commttee of Detail? ini-
tially recoomended that "inpeachnments shall be . .
before the Senate and the judges of the [federal] judicia
Court."? On Septenber 4, 1787, the commttee recomended
that the president "be renoved from his office on inpeach-
ment by the House of Representatives, and conviction by
the Senate."?

Anong ot her changes the conmttee suggested was the
el ectoral college system for electing the president.
Morris believed that renoving the presidential election
process fromthe Senate was "a concl usive reason for mak-
ing the Senate instead of the Suprene Court the Judge of
i npeachnments."#® "No other tribunal than the Senate coul d
be trusted. The Suprene Court were too few in nunber and
m ght be warped or corrupted."?* Roger Shernman agreed that
the Supreme Court did not provide a proper inpeachnent
forum because the president appointed the judges.?

Ham | ton noted that since inpeachnent seeks to punish
a betrayal of public trust, it is proper to place the
power to inquire into such natters with those that repre-
sent the public. But he maintained that the Senate was
the proper forumto try inpeachnents:

The puni shnent which nay be the consequence of
convi ction upon inpeachnent, is not to term nate
the chastisenent of the offender. After having
been sentenced to a perpetual ostracismfromthe
esteem and confidence, and honors and enol unents
of his country, he will still be liable to pros-
ecution and punishnent in the ordinary course of
law. Whuld it be proper that the persons who
had di sposed of his fane, and his nobst val uable
rights as a citizen, in one trial, should, in
another trial, for the sane offence, be also the
di sposers of his |ife and his fortune? Wuld
there not be the greatest reason to apprehend,
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that error, in the first sentence, would be the
parent of error in the second sentence? That
the strong bias of one decision would be apt to
overrule the influence of any new |lights which
m ght be brought to vary the conpl exi on of

anot her deci sion? Those who know anyt hi ng of
human nature, will not hesitate to answer these
questions in the affirmative; and will be at no
| oss to perceive, that by making the sane per-
sons judges in both cases, those who m ght hap-
pen to be the objects of prosecution would, in
great neasure, be deprived of the double security
i ntended them by a double trial.®

The convention debate then shifted to the question of
what kind of conduct ought to constitute grounds for
i npeachnment. George Mason ignited the debate about what
i npeachabl e of fenses ought to be enunerated in the
Constitution.®> At the time of his notion, the only
i npeachabl e of fenses included in the proposed charter were
treason and bribery. Mason believed that "attenpts to
subvert the Constitution nmay not be Treason"” as they had
defined that offense.** To correct that error, Mson pro-
posed that "mal adm nistration” be added to the |ist of
of fenses. Madi son objected, considering that offense "so
vague a term|[that it] will be equivalent to a tenure dur-
ing pleasure of the Senate."®* Mason then w thdrew nal ad-
mnistration and replaced it with the phrase "other high
Crimes and m sdeneanors.” The del egates passed that rec-
omendation 8 to 3 without further debate.®®

Unfortunately, the paucity of debate on this subject
anong the Franers |leaves us with little guidance as to
what m ght be considered grounds for inpeachnment. Looking
el sewhere, we find two possible sources of guidance:

Engl and and the col oni al experience. In February 1974,

t he House of Representatives' Conmttee on the Judiciary
published a report by the Staff of the I|npeachnent Inquiry
entitled Constitutional G ounds for Presidential

| npeachnent.* To better understand the Franers' intent,
the I nquiry exam ned the history of inpeachnent in

Engl and, noting Ham lton's statenent that "Geat Britain
had served as the nodel from which [inpeachnent] has been
borrowed, "¥” and Mason's reference, when he proposed the
"other high Crines and m sdeneanors" clause, to the

i npeachnment of Warren Hastings in India.?®

At the time of the American constitutional convention,
Engl and had i npeached persons under "high Crines and
M sdeneanors” for over 400 years. In analyzing the
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English inpeachnents, the Inquiry concluded that the phrase
referred to acts that damaged the state.?

* In 1386, the first appearance of the phrase,
Parliament inpeached M chael de |la Pole for "breaking
a promse he nmade to the full Parlianent to execute
in connection with a parlianentary ordi nance the
advice of a commttee of nine |lords regarding the

i nprovenent of the estate of the King and the realm"”
and for failing to pay a ransomw th funds Parlianent
al l ocated for such use.*

* In 1450, WIlliamde |la Pole was inpeached for "high
Crimes and m sdeneanors” for "advising the King to
grant liberties and privileges to certain persons to
t he hindrance of the due execution of |aws, procuring
offices for persons who were unfit and unworthy of
them and squandering away the public treasure."*

* In 1621, the King's Attorney Ceneral, Sir Henry

Yel verton, suffered inpeachnent for failing to prose-
cute suits he had al ready comenced and for prema-
turely exercising authority.“

* In 1640, Thonas Wentworth faced inpeachnent for
"traitorously endeavor[ing] to subvert the Fundanent al
Laws and Governnment of the Realns . . . and instead
thereof, to introduce Arbitrary and Tyrannical

Gover nnment agai nst Law. "*

* In 1668, Peter Pett, Comm ssioner of the Navy, was
i npeached for negligent preparation for a Dutch inva-
sion and for negligently losing a ship.*

e Chief Justice Scrogg faced inpeachnent in 1680 for
"brow beating wtnesses and comenting on their credi-
bility, and with cursing and drinking to excess,

t hereby bringing 'the highest scandal on the public
justice of the kingdom'"#

e In 1701, Edward, Earl of Oxford, was inpeached for
t aki ng advantage of his position as a nenber of the
King's privy council to obtain noney for his own use
and for procuring a naval comm ssion for a person of
"ill fame and reputation."*

* Warren Hastings, the individual George Mason nen-
tioned during the debates, faced charges of "gross
mal adm ni stration, corruption in office, and cruelty
toward the people of India.” The inpeachnent pro-
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ceedi ngs began in 1788, but did not end until 1795.
Hastings was ultimtely acquitted.*

From that record, the Inquiry concluded that "other
high Crinmes and M sdeneanors” was a phrase peculiar to
i npeachnents, separate fromcrimnal |aw“ and that
i npeachabl e of fenses focused on conduct damaging to the
state, including, but not limted to, "m sapplication of
funds, abuse of official power, neglect of duty, encroach-
ment on Parliament's prerogatives, corruption and betrayal
of trust."#

It should be noted that some academ c schol ars have
criticized the heavy weight the 1974 Inquiry attached to
Engl i sh inpeachnent practices. M chael CGerhardt, professor
of law at the College of WIlliam and Mary, for exanple,
condemms such reliance because he believes that the dele-
gates referenced colonial practice nore than England's,®°
putting "a uniquely Anerican stanp on the Constitution's
i npeachment cl auses. "st To support that contention,
Gerhardt calls attention to eight American innovations in
i npeachment practices.*® First, the del egates sought to
define inpeachabl e of fenses whereas Parliament refused to
"restrictively define" them3 Second, the Constitution
[imts inpeachnment to "civil Oficers,"* while the English
coul d i npeach anyone except nenbers of the royal famly.s®®
Third, the Senate needs a two-thirds vote for conviction,?®
whil e the House of Lords needs only a "bare majority."%
Fourth, the delegates limted punishnment for inpeachnent--
as distinct from puni shnent follow ng any subsequent
i ndi ctment and conviction--to renoval from office and dis-
qualification fromholding future offices.%® The House of
Lords could order any punishment it deened appropriate.®
Fifth, the King could pardon anyone after an inpeachnent
conviction while the Constitution expressly forbids the
chi ef executive such power.®% Sixth, the King could not be
i npeached, but the president can be.® Seventh, inpeach-
ment proceedings in England were crimnal, while the
Constitution separates inpeachnent and crim nal proceed-
ings.®® Finally, the English had alternative nethods of
removi ng judges while the Constitution provides inpeachnment
as the sole nmeans of renoval.®

The Constitutional Text

When the constitutional convention finally adjourned,
the proposed charter used the term "inpeachnent" six
times. Here are the pertinent provisions:
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e The House of Representatives . . . shall have the
sol e Power of |npeachnent.®

» The Senate shall have the sole Power to try al

| npeachnments. Wen sitting for that Purpose, they
shall be on GCath or Affirmation. Wen the President
of the United States is tried, the Chief Justice
shal |l preside: And no Person shall be convicted wth-
out the Concurrence of two thirds of the Menbers
present .

 Judgnent in Cases of |npeachnent shall not extend
further than to renoval from O fice, and disqualifica-
tion to hold and enjoy any O fice of honor, Trust or
Profit under the United States: but the Party con-
victed shall nevertheless be liable and subject to

I ndi ctment, Trial, Judgnent and Puni shnent, according
to Law. ¢

e The President . . . shall have Power to grant
Reprieves and Pardons for O fences against the United
States, except in Cases of |npeachnent.?®

e The President, Vice President and all civil

Oficers of the United States, shall be renpved from
O fice on Inpeachnment for, and Conviction of, Treason,
Bri bery, or other high Crinmes and M sdeneanors. ¢

e The Trial of all Crines, except in Cases of
| npeachnment; shall be by Jury.®

It should also be noted that article Ill, 8§ 1, states
that "[t] he Judges, both of the suprene and inferior
Courts, shall hold their Ofices during good Behaviour."
No one disputes the proposition that inpeachnent is the
procedure to renove judges from of fi ce whenever they
should fall below the standard of "good Behaviour."™

The Ratification Debates

Al t hough the "Federal Farner," witten by Anti-
Federalist Richard Henry Lee, agreed that the bifurcated
| egi slature provided the appropriate inpeachnent forum™
nost Anti-Federalists condemed the inpeachnent mechani sm
set forth in the proposed constitution.” Thus,
"Ci nci nnatus" conpl ai ned that the inpeachnent power con-
ferred a judicial function on the Senate.”™ That, together
with its legislative power and the executive power of
approving official appointnents, would likely "produce a
baneful aristocracy, which will swallow up the denocratic
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rights and liberties of the nation."™ C ncinnatus main-
tained that the House of Representatives, "the true repre-
sentative of the denocratic part of the system the shield
and defense of the people,” was the proper forumto pro-
tect against crines threatening the nation.

[ The House of Representatives'] transcendent and
i ncommuni cabl e power of inpeachnent--that high
source of its dignity and control--in which al one
the nmpjesty of the people feels his scepter, and
bears aloft his fasces--is rendered ineffectual,
by its being triable before its rival branch,
the senate, the patron and pronpter of neasures
against which it is to sit in judgnent. It is
therefore nost manifest, that fromthe very
nature of the Constitution the right of inpeach-
ment apparently given, is really rendered inef-
fectual .™

Ham [ ton responded to that criticism by pointing out
that no other forum but the Senate could sit as a buffer
bet ween the president, "the accused,” and the House of
Representatives, "his accusers."”™ Hamlton went on to
explain the inportance of separating the accuser fromthe
trier:

The powers relating to inpeachnents are . . . an
essential check in the hands of that body upo
encroachnents of the executive. The division of
t hem between the two branches of the |egislature,
assigning to one the right of accusing, to the
other the right of judging, avoids the inconven-
i ence of making the sane persons both accusers
and judges; and guards agai nst the danger of
persecution, fromthe preval ence of a factious
spirit in either of those branches. As the con-
currence of two thirds of the Senate will be
requisite to a condemation, the security of

i nnocence, fromthis additional circunstance,
will be as conplete as itself can desire.”

Anot her Anti - Federalist concern regarding the inpeach-
ment provi sions centered on Congress' doubtful use of the
power to discipline its own nenbers or appointed offi-
cers.”™ Joseph Taylor, Tinothy Bloodworth, and WIIliam
Potter inferred possible reluctance fromthe |ikelihood
that both nenbers and appointed officers would be friends
of the inpeacher and trier: menbers because they are
peers; appointed officers because Congress probably granted
t hose appointnents to friends and famly.” By placing the
sol e power of inpeachnent in the House and the sole power



Page 11

to try inpeachnents in the Senate, nenbers and agents
woul d |ikely evade justice.

Ham [ ton responded to those criticisnms in tw ways.
First, the Senate had an interest "in the respectable and
prosperous adm nistration of [the nation's] affairs."® Any
official activity contrary to that interest would be suf-
ficient to pronpt congressional action.® |In addition, the
Senate does not choose appointees; it only provides its
"advice and consent."” Thus, the contention that the
Senate woul d shield appointed officers from i npeachnent
because they were friends was unfounded, Ham|ton concl ud-
ed. &

Anot her problemwith the Anti-Federalist objection was
its assunption that senators and representatives are
i npeachabl e officers. This is a matter of sone dispute.
Wiile it is true that the first inpeachnent under the
Constitution involved a United States senator,® sonme min-
tain that the Senate dism ssed that inpeachnent precisely
because senators and representatives are not inpeachable.®

Modern constitutional scholars are divided on the
i npeachability of senators and representatives.® Two
prom nent schol ars, Raoul Berger and Ronal d Rotunda, argue
that the reference to "all Cvil Oficers of the United
States” in article Il, 8 4, includes |egislators.?®
Prof essor Cerhardt, however, makes a strong case as to why
| egislators are not "civil Oficers" as that termis used
in the Constitution.® Gerhardt focuses on three clauses
in the Constitution to support his position. First, arti-
cle I'l, 8 3, states that the President will conmm ssion all
of ficers.®® The president does not comm ssion either rep-
resentatives or senators.® Second, Gerhardt |ooks at the
inconpatibility clause, which states:

No Senator or Representative shall, during the
Time for which he was el ected, be appointed to
any civil Ofice under the Authority of the
United States, which shall have been created, or
t he Enol unments whereof shall have been encreased
during such tinme; and no Person hol ding any

O fice under the United States, shall be a
Menber of either House during his Continuance in
O fice.®

According to Gerhardt, that "clause suggests that |eg-
islators and officers of the United States are nutually
exclusive for Constitutional purposes.”"® Finally, Gerhardt
cites the expul sion clause, which provides that "each
House may determne the Rules of its Proceedings, punish
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its Menbers for disorderly Behaviour, and, with the
Concurrence of two thirds, expel a Menber."°? Providing
two nethods for renoving a |egislator seens redundant and
i1l ogical.* Taken together, therefore, those three cl auses
strongly suggest that l|legislators are not civil officers
subj ect to inpeachnent.®

| npeachnment: The Historical Precedents

Over the course of Anerican history, the House of
Representati ves has inpeached 15 individuals, including a
president, 12 judges, a senator, and a cabi net nenber.*
The Senate has convicted 7 of the 15.°

The Nonpresidential | npeachnent Cases

Senator WIIliam Bl ount has the ignom nious distinction
of being the first person to face inpeachnent charges.?
Blount's difficulties began when he made specul ative | and
investnments in the western United States.® He hoped to
"realize significant income" fromselling land to the pio-
neers noving west. Aware that foreign control of western
territories threatened his investnent, Blount organized an
arny to take Louisiana fromthe Spanish. To achieve his
goal , Blount sought financial and material assistance from
the English in exchange for allowi ng the English contro
of Loui siana and access to the M ssissippi River
Bl ount's plans unravel ed when a letter he sent to a conpa-
triot fell into the hands of the Senate.®® The Senate used
its expul sion power®® to expel Blount within a week of the
letter's revel ation.

Despite the expul sion, the House of Representatives
approved five articles of inpeachnent eight nonths | ater.?
Article |I alleged that Blount had "conspired and contrived
to pronote a hostile mlitary expedition against the
Spani sh possessions of Louisiana and Florida" to take them
away from Spain and give themto England, "contrary to the
duty of his trust and station as a Senator of the United
States, in violation of the obligations of neutrality, and
against the laws of the United States, and the peace and

interests thereof."* Article Il alleged that Blount com
mtted those acts knowing that a treaty existed between
the United States and Spain. Article Il alleged that

Blount's attenpts to obtain the aid of the Cherokee and
Creek tribes undermned the President's efforts to devel op
relationships with Indian tribes. Article IV charged that
Bl ount attenpted to use a presidentially appointed assis-
tant post trader as an interpreter to persuade the Creek
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and Cherokee to join his efforts to expel the Spani sh.
Article V charged that Blount commtted those acts in con-
travention of an existing treaty between the United States
and the Cherokee nation.

At his 1797 trial, Blount nade three argunents in his
defense: (1) he was not a "civil Oficer," as that termis
used in the Constitution, and therefore not subject to
i npeachnent; (2) the Senate could not convict him because
it had already expelled him and (3) the House failed to
all ege any crinme or m sdeneanor that he commtted in the
execution of his office.* The Senate voted that it "ought
not to hold jurisdiction" and the case was dism ssed.

In 1803, the House passed four articles of inpeach-
ment agai nst Federal District Judge John Pickering. The
first three articles focused on his judicial rulings
agai nst the federal governnent in an admralty action the
governnment had brought against a ship and its nerchandi se
for alleged failure to pay appropriate duties.® Those
rulings included the refusal to hear testinony and grant
an appeal . The fourth article of inpeachnent nay provide
sone insight into the broad neaning the House apparently
attached to the phrase "other high Crinmes and
M sdeneanors.” Article 1V charged:

That whereas for the due, faithful, and inpartial
adm nistration of justice, tenperance and sobri-
ety are essential qualities in the character of
a judge, yet the said John Pickering, being a
man of | oose norals and intenperate habits,

. did appear upon the bench of the said court,
for the purpose of admi nistering justice, in a
state of total intoxication, . . . and did then
and there frequently, in a nost profane and

i ndecent manner, invoke the nanme of the Suprenme
Being, to the evil exanple of all good citizens
of the United States, and was then and there
guilty of other high m sdeneanors, disgraceful to
his own character as a judge, and degrading to
the honor and dignity of the United States.®

The Senate convicted Pickering on all four articles.?®

Justice Sanmuel Chase faced inpeachnent in 1804.%° The
charges arose from sone controversial judicial rulings he
had nade while serving in the capacity of a district
judge. Article |I charged that Chase delivered a witten
opi nion regarding treason w thout hearing the attorneys'
argunents, thereby preventing counsel fromciting cases and
depriving a defendant of his constitutional right to argue
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the law, "to the disgrace of the character of the Anmerican
bench."*t Article Il charged that, in another trial, Chase
allowed an individual to serve as a juror even after the

i ndividual had admtted that his mnd was already made up
about the case. Article Ill charged that Chase prevented
a wtness fromtestifying. Article IV alleged that Chase
conducted hinself in an unjust, partial, and intenperate
manner by, anong other things, "conpelling defendant's
counsel to reduce to witing for the court's inspection,
the questions [he] wished to ask [a] witness;" refusing to
grant a postponenent, although counsel filed an affidavit
stating that a material w tness was unavail abl e that day;
usi ng "unusual, rude and contenptuous expressions" toward
defendant's counsel; repeatedly interrupting defendant's
counsel, causing his withdrawal; and soliciting defendant's
conviction. Article V alleged that, in a |ibel case,

Chase issued a bench warrant in lieu of a sumons, con-
trary to law. Article VI charged that, contrary to |aw,
Chase refused a continuance "with intent to oppress and
procure the conviction" of the defendant. Articles VII

and VII1I alleged inproper influence on a grand jury. 1In a
politically charged setting, the Senate failed to convict
Chase on any of the charges.

In 1826, the House brought a single article of
i npeachnent against District Judge Janes Peck.'? The arti-
cle charged that Peck had exceeded his contenpt powers by
i nprisoning and causing the suspension of an attorney who
had published an article critical of him The Senate
failed to convict, 21 to 22.

In 1862, District Judge West Hunphreys faced seven
articles of inpeachnent.** The first four articles charged
Hunphreys with inciting revolt and rebellion, advocating
and agreeing to Tennessee's secession from the Union,
organi zing armed rebellion, and conspiring to violate a
statute making it a crimnal offense to "oppose by force
the authority of the governnment of the United States."1®
Article V charged Hunphreys with failing to performhis
judicial duties for nearly a year. Articles VI and VI
focused on attenpts by Hunphreys to coerce Union synpa-
thizers to defect to the Confederacy. The Senate could
not serve Hunphreys with the articles of inpeachnment
because he had left Union territory. The Senate nonet he-
| ess convicted Hunphreys in absenti a.

In 1876, the House inpeached Secretary of War WIIliam
W Bel knap. The five articles were all related to an
al l egation that Bel knap had sold a mlitary tradi ng post
appoi ntnment. Anong the charges was that Bel knap "crim -
nally disregard[ed] his duty as Secretary of War, and
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basely prostitut[ed] his high office to his lust for pri-
vate gain . . . to the great disgrace and detrinent of the
public service." The Senate did not convict.

In 1903, the House voted 12 articles of inpeachnent
agai nst District Judge Charles Swayne. Article |I charged
that Swayne filed false clains for travel expenses when he
served as a visiting judge.*” Articles Il and II1l alleged
that on ot her occasions Swayne clai ned and received excess
travel expenses. Articles IV and V clained that Swayne
appropriated a railroad car for his private use w thout
gi ving proper conpensation. Articles VI and VII charged
that he had failed to live in the jurisdiction of his
judgeship for periods of six and nine years in violation
of a congressional statute that |abeled such failure a
"hi gh m sdeneanor."® The remaining articles charged that
Swayne "m sbehaved hinself in his office as judge and was
and is guilty of an abuse of judicial power and a high
m sdeneanor in office,” when he "inproperly inprisoned two
attorneys and a litigant for contenpt of court."'® The
Senate acquitted Swayne on all of the charges.

In 1912, the House inpeached Circuit Judge Robert
Archbald. The first of 13 articles of inpeachnent alleged
that Archbald used his position to induce a conpany's
officers to enter into a contract with himand his busi-

ness partner. Article Il charged the inproper use of his
position to influence a litigant to settle a case and pur-
chase stock. Article Il made the sanme charge with

respect to obtaining a |easing agreenent.* Article IV
charged wongful conduct for an inproper ex parte neeting
the judge had with an attorney. Article V charged the
judge with receiving an inproper gift. Article VI alleged
anot her inproper use of position, this time to obtain an
interest in land. Articles VII through XlI contained

al l egations of inproper influence of litigants for personal
gain and accepting |l arge anounts of noney. Article XlI
essentially summari zed Archbal d's wongful conduct during
his tenure as a judge. The Senate convicted Archbald on 5
of the 13 articles (including the 13th).*2

In 1926, District Judge CGeorge English confronted five
articles of inpeachnment. The first charged that English

"did on diverse and various occasions so abuse
the powers of his high office that he is hereby
charged wth tyranny and oppressi on, whereby he
has brought the adm nistration of justice in
[his] court . . . into disrepute . . . [and has]
willfully, tyrannically, oppressively and unl aw
fully" disbarred |lawers practicing before him
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summoned state and |local officials in an inmagi-
nary case and denounced them with profane |an-
guage and wi thout sufficient cause sunmoned two
newspapernen to his court and threatened them
W th inprisonnent.

Articles Il and |1l charged Judge English with enter-
ing into an inproper relationship with a bankruptcy refer-
ee he had appointed. Article IV charged that he ordered
bankruptcy funds deposited into banks in which he was a
stockhol der, a director, or a depositor. The final arti-
cle focused on his oppressive treatnment of |awers and
their clients, resulting in the violation of constitutional
rights. Because English resigned six days prior to his
trial, the Senate voted to cancel the inpeachnent proceed-
i ng. 123

In 1933, the House approved five articles of inpeach-
ment against District Judge Harold Louderback.'* Articles
| and Il alleged that Louderback had received kickbacks
from an attorney he had appointed as a receiver in a bank-
ruptcy proceeding and had allowed the attorney to charge
exorbitant fees for his services. Articles Ill and IV
charged Louderback w th appointing an unqualified individ-
ual as a receiver and with using his powers as a judge to
enrich the receiver. A final article focused on the
effect of the conduct alleged in the first four articles,
stating that "the reasonabl e and probable result has been
to create a general condition of w despread fear and dis-
trust and disbelief in the fairness and disinterestedness”
of his official actions.* The Senate failed to convict on
al | charges.

In 1936, the House voted to inpeach District Judge
Hal sted L. Ritter. The first of seven articles of
i npeachnment charged Ritter with ordering the paynent of
exorbitant legal fees to a former partner of his and
receiving part of the fees hinself. The second article
al l eged a conspiracy to keep a bankruptcy matter before
his court, which allowed himto "'profit[] personally’
fromthe 'excessive unwarranted' fees."'*® The article also
charged that he "wilfully failed and neglected to perform
his duty to conserve the assets of the hotel."* Articles
1l and 1V charged Ritter wwth "the practice of |law while
on the bench,” a violation of the Judicial Code. Articles
V and VI charged Ritter with tax evasion for failing to
report the incone he received fromthe endeavors descri bed
in Articles | through IV. As in the Louderback case, the
final article alleged that
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"t he reasonabl e and probabl e consequences of
[Judge Ritter's] actions or conduct . . . as an
individual or . . . judge, is to bring his court
into scandal and disrepute,” to the prejudice of
his court and public confidence in the adm nis-
tration of justice in it, and to "the prejudice
of the public respect for and confidence in the
Federal Judiciary. "

The Senate failed to convict Ritter on the first six
articles, but convicted on the seventh. Interestingly,
Judge Ritter appealed his conviction to the Court of
Clainms, arguing that the Senate convicted him on charges
that did not fall within the inpeachabl e offenses enuner-
ated in article Il, 8 4 of the Constitution.** Citing the
"sol e power" provision, the court dism ssed the case
because it did not have jurisdiction to review Senate
i npeachnment trials.®

The final three nonpresidential inpeachnents occurred
in relatively rapid succession. In 1986, the Senate con-
victed Judge Harry C ai borne on charges stenmm ng from
i ncone tax evasion.®® |In 1989, the House inpeached and the
Senat e subsequently convicted Judge Al cee Hastings for
accepting a $150,000 bribe.* And just a few weeks after
the Hastings matter, Judge Walter N xon suffered inpeach-
ment and conviction for commtting perjury.?®

The Presidential | npeachnent Cases

Andr ew Johnson. In 1867, the House voted for 11
articles of inpeachnment against President Andrew Johnson. 3
Nine of the 11 articles dealt wth Johnson's dism ssal of
Secretary of War Edwin Stanton in violation of the Tenure
of Ofice Act. The Tenure of Ofice Act stated basically
that any officer appointed with the Senate's consent could
not be renoved without its consent.®®

By way of background, Stanton vehenently opposed
Johnson's post-Civil War reconstruction policies.® Wile
ot her cabi net nenbers whose views conflicted wth Johnson's
resigned fromtheir posts, Stanton remained in office,
acting as a spy for radicals in the Senate. Eventually,
Johnson began to suspect Stanton's disloyalty. In partic-
ular, he cane to believe that Stanton had drafted the Arny
Appropriations Act, which severely limted presidential
authority. Those suspicions |ed Johnson to suspend and
then dismss Stanton. The inpeachnent articles relating
to those events charged Johnson with dism ssing and
replacing Stanton, in violation of the Tenure of Ofice
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Act, and with conspiring wwth others to effectuate the
di sm ssal and repl acenent.

The House placed the nore interesting allegations in
articles X and XI. Article X charged that in violation of
the "courtesies which ought to exist and be maintained
bet ween the executive and | egislative branches of the gov-
ernment of the United States, [President Johnson], design-
ing and intending to set aside the rightful authority and
powers of Congress, did attenpt to bring into disgrace,
ridicule, hatred, contenpt and reproach, the Congress of
the United States . . . by making certain intenperate,

i nfl ammat ory and scandal ous harangues. "** Those all ega-
tions arose from several speeches Johnson had made

t hroughout the country. 1In a speech he nade in

Washi ngton, D.C., for exanple, Johnson said:

So far as the executive departnent of the
Governnent is concerned, the effort has been nade
to restore the Union, to heal the breach, to
pour oil into the wounds which were consequent
upon the struggle, and . . . to prepare, as the

| earned and wi se physician would, a plaster heal-
ing in character and coextensive with the wound

. . . W have witnessed in one departnent of the
Governnent every endeavor to prevent the restora-
tion of peace, harnony and Union. W have seen
hangi ng upon the verge of the Governnent, as it
were, a body called, or which assunes to be, the
Congress of the United States, while in fact it
is a Congress of only a part of the States.

We have seen Congress gradually encroach step
by step upon Constitutional rights, and violate,
day after day and nonth after nonth, fundanenta
princi ples of the Governnent. W have seen a
Congress that seened to forget that there was a
limt to the sphere and scope of | egislation.

We have seen a Congress in a mnority assume to
exerci se power which, allowed to be consunmated,
woul d result in despotism or nonarchy itself.?®

Johnson made several other speeches chargi ng Congress
with hindering the reconstruction process and questi oni ng
its constitutional authority on related matters.

Article XI conbined all the previous articles, claim
ing the conduct contained in them denonstrated Johnson's
violation of his duties as president of the United
States.*® The Senate voted only on articles II, IIl, and
X, failing to convict on each by a razor-thin margin of
one vote.
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Richard M N xon. The attenpted inpeachnment of
President Richard M N xon arose froma break-in at the
headquarters of the Denocratic National Commttee by polit-
i cal operatives associated with the president's reelection
canpai gn organi zation. The House Judiciary Commttee
drafted articles of inpeachnent as categories under which
it enunerated nunerous charges.

The first article focused on the June 17, 1972,
break-in, alleging that N xon used "powers of his high
office . . . to delay, inpede and obstruct investigations”
into the burglary. The conduct described under the arti-
cle included (1) making or causing others to nmake false or
m sl eadi ng statenents; (2) wthholding relevant and materi-
al evidence; (3) "approving, condoning, acquiescing in, and
counseling wtnesses" with respect to false or m sl eading
statenments and testinony; (4) interfering with the investi-
gations of the Departnent of Justice, the Federal Bureau
of Investigation (FBlI), the Watergate Special Prosecution
Force, and congressional conmttees; (5) paying bribes to
obtain silence or false testinony fromw tnesses; (6) ms-
using the Central Intelligence Agency (ClA); (7) dissem -
nating information received fromthe Departnent of Justice
to suspects in order to aid and assist themin evading
crimnal prosecution; (8) making false or m sleading state-
ments to the people of the United States to deceive them
into believing a thorough and conplete investigation had
been conducted; and (9) prom sing prospective defendants
that they would receive favored treatnent for silence or
fal se testinony.

The second article of inpeachnent charged that N xon
"repeatedly engaged in conduct violating the constitutional
rights of citizens, inpairing the due and proper adm nis-
tration of justice and the conduct of lawful inquiries, or
contraveni ng the | aws governi ng agencies of the executive
branch and the purposes of these agencies."* Charges
under that article included (1) obtaining information about
certain individuals fromthe Internal Revenue Service (IRS)
and having the IRS performinproper incone tax audits and
ot her incone tax investigations; (2) using the FBlI and
Secret Service to performunlawful electronic surveillance;
(3) authorizing and maintaining a secret investigative unit
("the plunbers”) to engage in covert and unlawful activi-
ties; (4) failing to faithfully execute the laws by fail-
ing to act when he became aware of his subordinates’
unl awful conduct; and (5) m susing agencies under the con-
trol of the executive branch, including the FBlI, the ClA,
and the Departnent of Justice.
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The final article addressed N xon's refusal to produce
docunents that the House had subpoenaed and his deci sion
to determ ne what information Congress could have.* The
House al |l eged that such acts "interposed the powers of the
presi dency against the | awful subpoenas of the House of
Representatives, thereby assumng to hinmself functions and
judgnents necessary to the exercise of the sole power of
i npeachnment vested by the Constitution in the House of
Representatives. " President N xon resigned before those
articles were put to a vote before the full House.

| npeachnent: The Academ c Schol arship

Constitutional scholars have devel oped several differ-
ent approaches to interpreting the inpeachnent provisions.
As previously noted, to elucidate the neaning of the
phrase "other high Crinmes and M sdeneanors,” the 1974
| npeachnent I nquiry focused on English precedents to the
exclusion of the Anerican col onial experience. Professor
Raoul Berger, another prom nent advocate of this approach,
has concluded that there are only seven, albeit broad,

i npeachabl e offenses: (1) msapplication of funds, (2)
abuse of official power, (3) neglect of duty, (4)
encroachnent on or contenpt of Parlianent's prerogatives,
(5) corruption, (6) betrayal of trust, and (7) giving per-
ni ci ous advice to the Crown.®

A second interpretive approach is to focus exclusively
on the text of the Constitution. |Irving Brant, author of
| npeachnment: Trials and Errors, is a |eading proponent of
this approach.* Brant rejects the useful ness of English
history or original intent.® Limting hinself to the four
corners of the docunent, Brant concludes that the only
i npeachabl e of fenses are treason, bribery, and violations
of the oath of office.* Here too, however, the terns of
the oath of office admt of a broad reading.

The third interpretive nmethod focuses on what the
Senate has done in the past. |If one accepts the proposi-
tion that the judiciary may not review inpeachnent tri-
al s, the Senate is the tribunal of final recourse. Wth
respect to inpeachnents, then, the Senate can be viewed as
t he equival ent of the Supreme Court. And since |awers
| ook to Suprenme Court rulings to ascertain the law in all
areas where it holds jurisdiction, Professors Frank
Thonpson and Dan Pollitt argue that we should look to
Senate precedents to determne the law in the area where
it holds exclusive jurisdiction. Based on the historica
record, Thonpson and Pollitt maintain that the only
i npeachabl e of fenses are indictable offenses.* They reach




Page 21

t hat conclusion by noting that the Senate has convicted
only those charged with indictable offenses.®

The final interpretive approach is a conprehensive one
advanced by Professor M chael Gerhardt.® Cerhardt's read-
ing of the historical record is that inpeachable offenses
extend beyond indictable offenses.* In his view, the only
guestion is what range of nonindictable offenses should be
included with indictable ones under the unbrella of
"i npeachabl e of fenses."*” To support his position,

Gerhardt cites the followi ng statenent by Hamlton in the
Federal i st Papers:

A well constituted court for the trial of

i npeachnments is an object not nore to be desired
than difficult to be obtained in a governnent
whol |y elective. The subjects of its jurisdic-
tion are those offences which proceed fromthe
m sconduct of public nen, or, in other words,
fromthe abuse or violation of sone public
trust. They are of a nature which may with
peculiar propriety be denom nated POLITI CAL, as
they relate chiefly to injuries done imediately
to the society itself.

In addition to noting the political nature of
i npeachabl e of fenses, Gerhardt points out that Justice
Joseph Story interpreted the "high Crinmes and M sdeneanors”
cl ause broadly:

Political offenses are of so various and conpl ex
a character, so utterly incapable of being
defined, or classified, that the task of positive
| egislation would be inpracticable, if it were
not al nost absurd to attenpt it.?®°

From statenents such as those, Gerhardt concl udes that
Ham | ton and Story understood that "subsequent generations
woul d have to define on a case-by-case basis the political
crinmes serving as contenporary inpeachabl e of fenses. "

Concl usi on

This study has outlined the history, purpose, and
scope of the inpeachnent provisions of the U S
Constitution. Wiile there is a debate anpbng academ c
schol ars concerning the range of possible inpeachable
of fenses, nost scholars agree that indictable offenses fall
within the class of inpeachable offenses. That is because
there is a fundanental inconsistency, they argue, between
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a president's oath to faithfully execute the [aw and his
having hinself conmted offenses indictable under that |aw.

But beyond that, the office of the presidency is an
office of trust and honor. The wi nner of a presidentia
el ection has only a qualified right to enter and hold the
office of the presidency. He cannot assune the office
w thout taking the constitutional oath. |If a president
shoul d thereafter abrogate his oath, Congress has a
responsibility to vindicate the Constitution and the rule
of law it secures.
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