
Executive Summary

Section 337 of the Tariff Act of 1930 gives 
the United States International Trade Commis-
sion (ITC) the power to exclude products from 
the United States that are imported pursuant to 
“unfair methods of competition.” The range of 
potential activities covered by the law is broad, 
but the most common claim brought before the 
ITC is patent infringement. In addition to fil-
ing a lawsuit in federal district court, U.S. pat-
ent holders can often use Section 337 to bring a 
second case over the same subject matter as long 
as the defendant imports the impugned product 
from abroad. This tactic has become increasing-
ly popular because the ITC renders its decisions 
relatively quickly and has the authority to order 
a very powerful remedy—total exclusion of the 
product from the U.S. market.

The availability of a second venue to pursue 
patent lawsuits poses serious systemic problems. 
Section 337 contravenes a foundational element 

of free trade known as national treatment and 
violates the commitments of the United States 
as a member of the World Trade Organization. 
The law negatively impacts the integrity and 
functionality of U.S. patent law by establishing 
a dual-track system for patent enforcement and 
retains its ability to serve as a purely protection-
ist trade remedy mechanism.

Proposals for modest reform offer an in-
complete solution, and attempts to coordinate 
litigation at the ITC and district court proceed-
ings will not end the discrimination, because 
the mere existence of a separate law and agency 
to handle patent cases against importers vio-
lates trade obligations. Repealing Section 337 
is the only way to ensure the integrity of the 
U.S. patent system, to bring the United States 
into compliance with trade obligations, and to 
prevent future abuse of this protectionist trade 
law.
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Introduction

Companies looking to succeed in today’s 
high-tech consumer gadget industry are 
constantly vying for greater market share 
by making the most innovative products. 
Under the surface of this competition for 
brand penetration and subscriber accounts 
is a complex web of intellectual property 
licenses that makes it possible for multiple 
competing companies to use each other’s 
patented technology. A tablet computer or 
smart phone, regardless of its brand, almost 
certainly employs various technologies pat-
ented by Google, Microsoft, Samsung, and 
Apple, among others. This unusual relation-
ship of collaborative competition has result-
ed in a state of constant litigation between 
companies that can afford to use the courts 
as tools to negotiate better terms to license 
very valuable technologies.

One of these tools is Section 337 of the 
Tariff Act of 1930, which empowers the U.S. 
International Trade Commission (ITC) to 
exclude imports from entry into the United 
States if it finds that foreign manufacturers 
have engaged in unfair methods of compe-
tition. Although the law did not originally 
mention patent infringement, that is by far 
the most common claim made before the 
ITC. Patent litigators prefer Section 337 
because ITC investigations are much faster 
than district court trials and because the 
remedy—total exclusion of the product from 
the U.S. market—is very effective. Those and 
other reasons have prompted a significant 
spike in the number of new ITC investiga-
tions filed in recent years. But while the 
threat of exclusion is beneficial to a com-
plaining patent holder, American consum-
ers face the real possibility that a competitive 
product could be kept off the shelf over a 
disputed patent worth a tiny fraction of the 
product’s total value. 

Consider, for example, the impact of the 
ITC on the current mobile device “patent 
war” between Apple, Google, and Microsoft. 
All three companies own patents that are es-
sential to the modern smartphone and tab-

let computer operating system, as do a vari-
ety of other companies all around the world. 
Indeed, a single smartphone embodies tech-
nology covered by approximately 200,000 
active patents.1 Predictably, legal conflicts 
erupt over whether a device manufacturer 
has acquired all the licenses necessary to 
cover so many patents. If the device were 
made in the United States, these conflicts 
could be settled by a federal district court, 
which awards monetary relief to compen-
sate the successful plaintiff for losses caused 
by the patent infringement.

Because smartphones and tablet comput-
ers are assembled abroad and then imported 
into the United States, their manufacturers 
can simultaneously be brought before both 
a federal district court and the ITC, where 
their products face potential exclusion from 
the U.S. market. Exclusion can be a particu-
larly harsh remedy for patent infringement 
when one considers that the infringed pat-
ent may contribute mere pennies to the to-
tal value of a device that costs hundreds of 
dollars. Rather than compensate the patent 
holder for losses resulting from infringe-
ment, the exclusion remedy gives a patent 
holder the ability to gain an unfair advan-
tage by keeping legitimate competitors out 
of the market. And it grossly inflates the li-
censing cost for a patent merely because it is 
being used by an imported product.

Unfortunately, this is exactly what is 
happening at the ITC today. The ITC has 
recently issued exclusion orders against 
smartphones from HTC and Motorola be-
cause of their use of Google’s Android op-
erating system without having acquired the 
proper licenses from Apple and Microsoft, 
respectively. In turn, Motorola (now owned 
by Google) brought successful complaints 
against Apple’s iPhone and Microsoft’s Xbox 
gaming console, both of which now face the 
possibility of exclusion from the U.S. market. 
District courts have the power to prohibit 
future sales of a product found to infringe a 
patent, and they use it if they determine that 
doing so is the proper remedy in that case. 
Maybe these infringements are so detrimen-
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tal to the patent holder that they justify ban-
ning the products, but we don’t know that 
because the ITC grants injunctive relief auto-
matically. This possibility is called into ques-
tion by the fact that HTC’s response to the 
exclusion of its Evo 4G LTE phone has been 
simply to remove the Apple-patented feature 
that allows a user to dial phone numbers dis-
played in a web browser, and that the patents 
at issue in the Motorola case are estimated to 
be worth 33 cents per phone.2

The excessive remedies available from the 
ITC show that Section 337 remains a dan-
gerous and disruptive protectionist trade-
remedy law masquerading as a necessary 
patent litigation venue. Its mere existence 
violates U.S. international trade obligations, 
because the benefits of litigating at the ITC 
are only available when the alleged infringer 
manufactures abroad. Moreover, having 
two separate laws and institutions enforc-
ing patents has had negative consequences 
for the coherence of U.S. patent law, par-
ticularly in the debate over the proper role 
of non-practicing entities, sometime known 
as “patent trolls.” Also, Section 337 contains 
very broad language covering “unfair meth-
ods and unfair acts in importation,” which 
makes it possible to use the law as a vehicle 
for other more obviously protectionist com-
plaints like below-cost pricing, lax labor 
standards, or whatever else a creative and 
enterprising trade lawyer could conjure up 
to protect a client from import competition.

The best way to reform Section 337 is to 
abolish it altogether. The only reasonable 
justification offered for retaining Section 
337 is that district courts lack the power to 
stop infringement by foreign manufactur-
ers. This argument is premised on an inac-
curate perception of Section 337 respon-
dents as untraceable foreign counterfeiters 
hiding behind national borders to leach off 
of innovative U.S. industries. In truth, the 
vast majority of respondents at the ITC are 
well-known corporations with operations 
in the United States, and many are cham-
pions of the innovative U.S. industries that 
Section 337 is supposedly meant to protect. 

Having a special patent enforcement mecha-
nism just for imports serves no legitimate 
purpose and poses substantial risk to the 
effectiveness of the patent system, the abil-
ity of the United States to participate in the 
international trading system, and the rights 
of American consumers to pick their own 
winners and losers in a globalized economy.

Nefarious Origins

Much of the trouble with Section 337 can 
be traced to its origin as Section 316 of the 
decidedly protectionist Fordney–McCumber 
Tariff Act of 1922. The Act represented a new 
high-water mark for protectionist policy in 
United States history. In addition to raising 
tariffs, the new Republican majority in the 
67th Congress invented a number of trade-
remedy tools that the president could use to 
keep out competitive imports.3 One of these 
tools was the authority, under Section 316, 
to exclude imports found to be imported 
pursuant to “unfair methods of competition 
and unfair acts.” Although the provision was 
renumbered as Section 337 of the (also infa-
mously protectionist) Smoot–Hawley Tariff 
Act of 1930, substantive changes were mini-
mal, and the law continued to empower the 
Tariff Commission to conduct investigations 
and make recommendations to the president 
that particular imported goods be excluded 
from the U.S. market.4 

The original substance of Section 337 
bore many of the features common to con-
temporary trade-remedy mechanisms. Much 
as in antidumping and countervailing duty 
investigations today, Section 337 complain-
ants were required to show that the alleged 
unfair competition caused injury to a do-
mestic industry. And, like today’s Section 
201 safeguard actions, any remedy recom-
mended by the agency was subject to presi-
dential review and disapproval.

Section 337 was neither designed nor in-
tended to be a mechanism to pursue patent 
infringement claims, but it was broad enough 
to fulfill that purpose. When Congress was 
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considering passage of the Tariff Act of 
1922, the Senate Finance Committee report 
explaining the act stated, “The provision re-
lating to unfair methods of competition in 
the importation of goods is broad enough to 
prevent every type and form of unfair practice 
and is, therefore, a more adequate protection 
to American industry than any antidumping 
statute the country has ever had.”5 The Tariff 
Commission accepted early on that patent 
infringement counted as an unfair act, but 
because procedures at the Tariff Commission 
were cumbersome and relief was uncertain, 
the law remained seldom used until major 
changes were made in 1974.

All legislative changes to Section 337 since 
its inception have been intended to make the 
law more effective as a patent enforcement 
mechanism. In 1974, Congress gave jurisdic-
tion over Section 337 cases to the newly cre-
ated International Trade Commission with 
formal adjudication procedures that highly 
resemble a court trial. An administrative law 
judge oversees each investigation, which in-
volves a trial-like discovery phase and oral 
hearing. These changes prompted a new 

level of interest in Section 337 (see Figure 1, 
above), and over 90 percent of Section 337 
cases filed at the ITC since its inception in 
1975 have been patent related.

The Omnibus Trade and Competitiveness 
Act of 1988 included a number of amend-
ments to Section 337 designed to make the 
law a more effective avenue for pursuing pat-
ent disputes. These included the addition 
of a patent-specific cause of action that was 
separate from the generic unfair competi-
tion proscription. Complaints based on this 
patent-specific provision need not allege any 
injury to domestic industry. Moreover, re-
quirements for what constituted a “domes-
tic industry” were significantly diminished. 
Language was removed from the law that 
originally required complainants to show 
that the domestic industry was “efficiently 
and economically operated,” and it was made 
clear that mere licensing activity within the 
United States, regardless of manufacture, was 
enough to enable a potential complainant to 
bring a claim before the ITC. These changes 
enhanced the efficiency of the ITC as a patent 
venue by removing some of the law’s trade-

0 

10 

20 

30 

40 

50 

60 

70 

80 

1975 1978 1981 1984 1987 1990 1993 1996 1999 2002 2005 2008 2011 

Figure 1
New Section 337 Investigations Filed Each Year Since 1975

Source: United States International Trade Commission.
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related aspects, but because Section 337 only 
applies to imports, it was now even more dis-
criminatory than before. Moreover, the origi-
nal broad language concerning unfair meth-
ods of competition remained intact. 

Faster Procedures and  
More Powerful Remedies
There are a number of differences be-

tween a patent infringement case in district 
court and a Section 337 investigation at 
the ITC that, on the whole, make the ITC 
a substantially more advantageous venue 
for patent holders. One of the most effec-
tive of these differences is the remarkably 
short time frame for ITC investigations. Un-
til 1994, the ITC was required by statute to 
complete its investigation within 12 months 
(18 months for complex cases). Although the 
explicit time limit was removed, Section 337 
still requires the ITC to complete its investi-
gations “at the earliest practical time,” which 
turns out to be 12–16 months.6 In district 
court, on the other hand, patent infringe-
ment suits generally take twice that long to 
reach conclusion.7 Other procedures related 
to jurisdiction, the discovery process, and 
confidentiality of information also benefit 
complainants.

Another striking difference between the 
ITC and district court is the kind of remedy 
available. The standard remedy for patent 
infringement is monetary damages designed 
to compensate the patent holder for past 
acts of infringement by the defendant. At 
the ITC, however, the only remedy available 
is injunctive relief that is meant to prevent 
future infringement. If the ITC determines 
that a respondent violated Section 337 by 
importing infringing goods, it issues a lim-
ited exclusion order that instructs customs 
officials to stop all imports of that product 
made by the respondent. In special circum-
stances, the ITC may even issue a general ex-
clusion order that applies to all imports of 
the product from a particular country, and 
it may also issue a cease and desist order to 

prevent the sale of stock merchandise im-
ported before the exclusion order went into 
effect.

The availability of an exclusion order re-
cently increased the attractiveness of the ITC 
for certain patent holders following a deci-
sion by the U.S. Supreme Court limiting the 
availability of injunctive relief in district court 
cases. In most kinds of civil suit, injunctive re-
lief is only available if the plaintiff can show 
irreparable harm and inadequacy of mon-
etary damages, but courts have traditionally 
been willing to issue cease and desist orders 
in patent cases without such a showing. This 
changed in 2006, when the Supreme Court 
held in eBay v. MercExchange that victorious 
plaintiffs in a patent suit must demonstrate 
the need for injunctive relief subject to the 
same factors used in all other cases.8 

The ruling limited the potential value 
of patent litigation in district court for so-
called non-practicing entities. This term re-
fers to patent holders who do not practice 
the patent they own but instead merely li-
cense the rights under the patent to others. 
Some of these entities may be independent 
inventors or research universities, while oth-
ers are businesses known pejoratively as “pat-
ent trolls” that buy up patents in order to 
sue anyone who uses the invention. Because 
these firms are solely in the business of sell-
ing patent rights and would be made fully 
whole by monetary relief, they are unlikely to 
meet the factors laid out in eBay. 

The existence of a separate patent enforce-
ment mechanism in Section 337 has frus-
trated efforts to reform and adapt the patent 
system to these changing market realities in 
a way that puts importers at a disadvantage. 
The Court’s decision in eBay does not affect 
the availability of injunctive relief at the ITC, 
which automatically grants an exclusion or-
der when there is infringement. Some of the 
recent dramatic increase in new Section 337 
cases at the ITC (see Figure 2) can be linked to 
an influx of cases brought by non-practicing 
entities.

The exclusion remedy is also excessive-
ly disruptive because it can keep an entire 
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product out of the U.S. market even if the in-
fringed technology covers only a tiny fraction 
of the product’s total value. For example, in 
July 2012, the ITC issued an exclusion order 
against Motorola’s Android-based smart-
phones because they use a software applica-
tion patented by Microsoft. As mentioned 
above, the value of that software is estimated 
at 33 cents per phone.9 In a strange twist, 
any settlement deal will certainly be affected 
by the fact that Motorola, now owned by 
Google, is, in turn, asking the ITC to exclude 
imports of Microsoft’s Xbox gaming console 
over a similar software licensing dispute. The 
only real losers in this dispute, then, are the 
American people, whose access to high-tech 
products is held hostage as a bureaucratic 
agency determines how to divvy up compet-
ing companies’ profits.

Harmful and Illegal  
Discrimination

Section 337 promotes trade discrimina-
tion that harms the U.S. economy and vio-

lates our World Trade Organization (WTO) 
commitments. Treating imports by a dif-
ferent, more onerous, standard gives a real 
benefit to domestic producers in a way that 
distorts the market in favor of special inter-
ests. Besides directly impacting U.S.–based 
companies that manufacture goods abroad 
for sale in the U.S. market, import protec-
tionism harms American consumers, who 
are left with less efficiently priced choices, 
and it harms U.S. producers that rely on im-
ported inputs or supplies. The standard do-
mestic mechanism for protection of intellec-
tual property—litigation in federal district 
court—is not inadequate to the task, and it 
is certainly not so hopelessly ineffective that 
we must sacrifice some the benefits of free 
trade in order to better ensure compliance 
by manufacturers operating abroad.

Section 337 also violates the rules of the 
WTO, which are meant to ensure the bene-
fits of free trade by, among other things, pro-
hibiting unjustified discrimination against 
imports. Article III:4 of the General Agree-
ment on Tariffs and Trade (GATT) states, 
“The products of the territory of any con-
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Figure 2
Portion of New Section 337 Cases Filed by Non-practicing Entities

Sources: RPX Corporation; United States International Trade Commission.
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tracting party imported into the territory of 
any other contracting party shall be accord-
ed treatment no less favourable than that ac-
corded to like products of national origin.”10  
This obligation is known as “national treat-
ment” because it requires all WTO members 
to treat imported goods the same as domes-
tically produced goods. 

A dispute settlement panel determined in 
1989 that Section 337 violated this national 
treatment obligation.11 The panel’s report 
noted a number of features of ITC investi-
gations under Section 337 that impose less 
favorable treatment on imports. Some of 
these features were superficially addressed 
in subsequent legislative amendments, but 
the core elements of discriminatory treat-
ment remain intact.

First, the panel took issue with the fact 
that patent holders were able to choose 
which forum they wished to bring their case 
in—and they could even bring their case in 
both venues simultaneously. While the ITC 
is unavailable if the defendant manufactures 
the product in the United States, importers 
face the possibility of being brought before 
either the ITC or a district court. Amend-
ments to Section 337 made after the GATT 
case addressed only the issue of simultane-
ous proceedings by giving respondents at 
the ITC the right to demand a temporary 
stay of proceeding in the district court un-
til the ITC case is resolved. This very narrow 
change only delays the district court action; 
it does nothing to prevent a patent holder 
from subjecting an importer to potential li-
ability in both venues.

Second, the panel also noted the detri-
mental impact of strict time limits on the 
respondents’ ability to develop an effective 
defense before the ITC. Congress responded 
by eliminating the statutory limit of 12–18 
months and replaced it with a requirement 
that the ITC complete its investigation at 
the “earliest practical time.” The ITC con-
tinues to impose strict time limits for re-
sponses and discovery, which gives an undue 
advantage to complainants—who have had 
as much time as they need to assemble their 

case before initiating the investigation. This 
aspect of the ITC investigation is often laud-
ed for making the proceedings quicker and 
more efficient compared with district court 
cases, but much of the burden for achieving 
that efficiency falls on respondents.

Finally, the panel found that the remedies 
available at the ITC were greater than those 
available elsewhere. The limited exclusion 
order enables U.S. customs to enforce an in-
junction automatically, while a cease and de-
sist order issued by a district court can only 
be acted upon if the original plaintiff brings 
a new action to seek enforcement. Also, the 
ITC can issue a general exclusion order, in 
certain cases, to exclude all products of the 
kind at issue in the investigation—even if 
their manufacturer was not a respondent in 
the case. The panel rightly condemned the is-
suance of such orders in light of the fact that 
no similar remedy exists in purely domestic 
cases. 

Section 337 violates U.S. trade obliga-
tions despite the existence of exceptions 
within the GATT related to enforcement of 
intellectual property. One of the general ex-
ceptions to GATT disciplines comes from 
Article XX(d), which provides that “noth-
ing in this Agreement shall be construed to 
prevent the adoption or enforcement by a 
contracting part of measures . . . necessary to 
secure compliance with laws or regulations 
. . . relating to . . . the protection of patents, 
trade marks and copyrights.”12 The key ques-
tion for purposes of Section 337 is whether 
the different treatment accorded to imports 
by the law is “necessary” to prevent patent in-
fringement. It isn’t.

No Necessity

Proponents of Section 337 mistakenly 
claim that the availability of the ITC and the 
advantages it offers over proceedings in dis-
trict court are justified because foreign pro-
ducers operate outside the jurisdiction and 
enforcement capabilities of federal courts, 
and so the broad powers of the ITC are nec-
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essary to ensure that infringing products are 
kept out of the U.S. market. There are two 
particular scenarios that might frustrate 
the judicial enforcement of patent rights: 1) 
where the court lacks personal jurisdiction 
over the infringer and so cannot render or 
enforce a judgment; and 2) where the identi-
ty of the foreign manufacturer is unknown. 

These concerns do not justify Section 337. 
Potential jurisdictional difficulties simply do 
not necessitate having a more rapid and ef-
ficient process for making a legal determina-
tion for all imported products than for all 
domestic products. Moreover, typical cases 
at the ITC do not implicate either of those 
two scenarios but are instead consistently lit-
igated both in district court and at the ITC. 

A review of Section 337 cases reveals that 
the law is not being used to address jurisdic-
tional problems. One study found that 65 
percent of Section 337 cases filed between 
1995 and 2007 were accompanied by paral-
lel litigation in district court.13 Significantly, 
in 89 percent of those conflicts, the district 
court case was filed before the ITC com-
plaint.14 This means that district court juris-
diction over the defendant was already estab-
lished before the plaintiff decided to add a 
Section 337 complaint. One alarming reason 
why district court jurisdiction has not been a 
problem for cases filed parallel with an ITC 
investigation is that most Section 337 cases 
involve respondents with businesses based 
in the United States. That same study not-
ed that 72 percent of ITC investigations in-
volved at least one domestic respondent, and 
in 15 percent of the reviewed cases all respon-
dents were U.S.-based companies.15 

Investigations initiated in 2011 involved 
a number of very high-profile respondents 
who are not likely to slip under the radar. In 
addition to U.S.-based firms like Cisco, TiVo, 
and Apple, many of the foreign companies 
involved as respondents, such as Sony, LG, 
and Nintendo, have major operations in the 
United States. These companies are all very 
easy to sue in any court in the United States 
and have billions of dollars worth of assets 
within easy reach to satisfy a judgment. The 

goods at issue in these cases are not counter-
feits sold by unscrupulous foreign pirates; 
they are often major brands whose owners 
are brought before the ITC by a competitor 
as part of a comprehensive litigation strat-
egy that often results in an undisclosed, out-
of-court settlement. The additional burden 
of an ITC investigation is just part of the 
equation that determines how much a com-
pany is willing to pay.

One ongoing battle in the mobile device 
patent wars aptly demonstrates the absurdi-
ty of the jurisdictional difficulties argument 
to justify the current scope of Section 337. 
After Samsung released its Galaxy series of 
tablet computers, Apple immediately bom-
barded the Korean technology firm with 
patent infringement lawsuits, claiming that 
many of Samsung’s products infringe on 
Apple’s patents in a deliberate attempt to 
copy the overall look and feel of Apple’s iPad. 
Suits have been brought in courts all over the 
world, with inconsistent results. In Germany 
and Australia, lower-court decisions ban-
ning certain Samsung models are currently 
under appeal. In the United Kingdom, Apple 
not only lost its infringement suit but was 
ordered to apologize to Samsung in paid ad-
vertisements in popular British newspapers 
and on its company website. In the United 
States, Samsung faces both an ITC investi-
gation and a district court trial, each with 
the power to prohibit Samsung from selling 
its products in the United States regardless 
of what happens in the other venue. The 
ITC proceeding seems especially redundant 
in this case since Apple was awarded a pre-
liminary injunction by a district court judge 
prior to conclusion of the Section 337 case. 

Apple has plenty of avenues to pursue 
its case against Samsung, with courts all 
over the world weighing in. In every coun-
try besides the United States, the decision 
is made by one entity. U.S. district courts 
have not encountered any special difficul-
ties addressing potential infringement nor, 
as the preliminary injunction barring sale of 
Samsung’s Galaxy tablet in the United State 
demonstrates, have they been unable to en-
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act effective remedies. While not all cases 
that come before the ITC are as high profile 
as the conflict between Apple and Samsung, 
the situation demonstrates how inappropri-
ate Section 337 is in a global marketplace 
where individual products are made and 
sold all over the world. 

Concerns over jurisdiction and enforce-
ability of judgments cannot justify the 
discriminatory procedures and automatic 
remedies of the ITC. At most, they call for 
granting district courts the power to issue 
limited exclusion orders upon a finding of 
infringement so as to enlist the aid of cus-
toms to enforce the court’s judgment. They 
do not necessitate the existence of a separate 
enforcement mechanism, particularly not 
one as powerful as the ITC.

Dangerous Potential

Although Section 337 is used almost ex-
clusively for patent disputes, it retains lan-
guage that can be used to impose drastic 
trade barriers against competitors on the 
ground that they engage in “unfair” practic-
es. Nonpatent claims at the ITC were much 
more common in the 1970s and 80s than 
they are today, but historical trends and re-
cent developments in case law give reason to 
believe that, without amendment, Section 
337 could soon gain popularity as a venue 
for more generalized grievances or even be 
used to pursue overtly protectionist goals. 

A broad range of nonpatent claims have 
been made under Section 337, usually ac-
companying a claim of patent infringement. 
In addition to copyright and registered 
trademark infringement, most nonpatent 
claims are generally of an intellectual prop-
erty nature, with misappropriation of trade 
secrets and common-law trademark in-
fringement being the most common. The 
unfair competition clause of Section 337 
has also been used to make a variety of an-
titrust claims, particularly in the early days 
of the ITC, and even to claim simple breach 
of contract.

These kinds of claims were much more 
common years ago than they are today. From 
1975 to 1990, approximately one in every 
three Section 337 cases involved at least one 
nonpatent claim. Since 1990, the portion has 
been less than one in 10. When the rate of new 
filings sharply increased in the mid-1980s, 
the portion of those cases involving a non-
patent claim stayed fairly constant, but the 
current jump in new filings has quite clearly 
been in single-claim patent infringement 
cases. As Figure 3 demonstrates, since the 
1988 reforms were enacted to make Section 
337 more accessible as a patent venue, the 
number of cases with a nonpatent claim has 
remained fairly constant, despite a marked 
increase in total claims. Those amendments 
did not in any way diminish the usefulness 
of Section 337 to litigate nonpatent disputes, 
however, and the increased attention recently 
brought to Section 337 may very well attract 
a different class of litigants seeking relief un-
der a broader array of claims. Indeed, in the 
first six months of 2012, complainants filed 
as many investigations with a nonpatent 
claim as they did in all of 2011.

A recent appeals court decision recog-
nizing the power of Section 337 to regulate 
purely extraterritorial activity provides an-
other reason to suspect that an increase in 
nonpatent claims is imminent. In October 
2011, the Court of Appeals for the Federal 
Circuit affirmed a decision by the ITC to ex-
clude a product on the basis of trade secret 
misappropriation, even though all “unfair 
acts” occurred entirely abroad.16 Although 
this decision was made in the context of 
a trade secrets claim, which is among the 
most common and consistently asserted 
nonpatent claims at the ITC, it has serious 
implications for the future of Section 337. 
The ITC may soon become a vehicle for chal-
lenging extraterritorial conduct that is legal 
where it occurs but which would violate U.S. 
law if done within the United States. Com-
mon hypothetical examples include the use 
of child labor, environmental degradation,17 
and bribery.18 Regardless of whether one ap-
proves of such practices, the moral sufficien-
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cy of foreign laws or law enforcement should 
not be reviewed by the ITC at the behest of 
commercial competitors seeking to exclude 
their rivals’ products from the U.S. market. 
Such suits are unlikely to lead to improved 
conditions abroad, but almost certainly will 
result in protectionist trade diversion at the 
expense of American consumers. Fortunate-
ly, no such claims have yet been made, but 
there is currently no obvious impediment 
under Section 337 to doing so.

Another alarming possibility is that Sec-
tion 337 could be used as an alternative ven-
ue for traditional trade remedy actions, such 
as antidumping and countervailable subsidy 
investigations. The potential for overlap be-
tween Section 337 and other, more-targeted 
trade remedies was recognized early on, and 
a provision in the law expressly prevents the 
ITC from instituting an investigation con-
cerning activity covered by the antidump-
ing and countervailing duty regimes. Nev-
ertheless, the broad scope of Section 337 is 
an invitation to enterprising trade lawyers 
to fashion complaints alleging some form 

of “unfair trade” to seek protection from 
more efficient competitors manufacturing 
abroad. Antidumping and countervailing 
duty investigations garner much more in-
ternational attention and scrutiny than Sec-
tion 337, and as international pressure slow-
ly succeeds in reducing abusive practices in 
those investigations, the incentive to route 
cases through Section 337 will increase. 

There is one reassuring aspect of Section 
337 that could limit its usefulness as a gen-
eral trade remedy mechanism: presidential 
review. The president, through the office of 
the U.S. Trade Representative, may nullify 
an ITC decision under Section 337 by dis-
approving that decision within 60 days. Al-
though the president’s disapproval author-
ity is broad and may be exercised for “policy 
reasons,” it has only been used five times.19 
The first use was by President Carter in 1978 
out of concern that the matter implicated 
U.S. obligations regarding antidumping du-
ties.20 The last president to disapprove an 
order was Ronald Reagan in 1987.21 The ex-
istence of the presidential disapproval mech-
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anism may be one reason why parties have 
not used Section 337 as expansively as they 
could. Even though presidential review acts 
as a restraint on Section 337—because it can 
only decrease the total number of exclusion 
orders issued—its discretionary nature casts 
a shadow of uncertainty and politics over the 
entire process. A purely legal determination 
certainly won’t always produce a good result, 
but allowing politicians to override the result 
gives them arbitrary power over people’s lives 
as courtroom lawyering gives way to back-
room lobbying. When private companies can 
hire Washington lobbyists to help settle their 
disputes, the American public always loses.

Repeal Section 337

A truly effective reform would restore the 
integrity of U.S. patent law as applied to all 
patent owners and potential infringers re-
gardless of a product’s origin, would satisfy 
U.S. trade obligations by eliminating proce-
dural and substantive discrimination, and 
would prevent abuse of Section 337’s broad 
proscription of “unfair competition” for 
protection from import competition. There 
is only one simple and effective solution: re-
peal the law. The ITC has no business imitat-
ing a court of law and is not equipped to do 
so. The foreign origin of a product does not 
make it necessary to subject its producer to a 
separate regime that more quickly and force-
fully settles intellectual property disputes. 
The existence of two distinct patent enforce-
ment mechanisms disrupts the balance of 
U.S. patent law and, because one mechanism 
is only available to challenge imports, vio-
lates U.S. trade obligations. Merely amend-
ing Section 337 to solve specific problems 
cannot sufficiently address these issues. 

Although they would not solve all the 
problems caused by Section 337, many par-
tial reform proposals have been offered. 
These proposals generally fall into one of 
two categories—1) make the ITC more like a 
district court; or 2) enhance the trade-reme-
dy aspects of ITC investigations.

Diminishing the differences between 
the ITC and district court by harmonizing 
the available remedies is definitely a step in 
the right direction, but doing so would not 
fully address the discrimination.22 One way 
to diminish the difference is to give the ITC 
the ability to grant monetary relief in lieu of 
exclusion orders. This approach would re-
duce the frequency of market-distorting ex-
clusion orders but would further the char-
acter of ITC as a specialized patent court 
for imports and increase the discriminatory 
effect of Section 337. 

The most common proposal aimed at di-
minishing differences between the two ven-
ues is to require the ITC to consider the eBay 
factors for injunctive relief that currently 
apply in district court. This would limit the 
availability of Section 337 for non-practic-
ing entities and harmonize the law in the 
two venues without adding to the powers of 
the ITC.

Another category of reform proposals 
seeks to make Section 337 more like a tradi-
tional trade-remedy mechanism. One way to 
do this is to undo the 1988 amendments and 
only allow domestic manufacturers to bring 
claims before the ITC. 23 Both this proposal 
and the proposal to extend the eBay ruling 
to the ITC seek to reduce the attractiveness 
of Section 337 for a particular class of com-
plainants. Certainly, limiting access to the 
ITC would cause a decrease in the number 
of cases. But the primary problem with Sec-
tion 337 is not the identity of complainants 
who can bring cases, but rather the identity 
of the respondents who are subject to ITC 
jurisdiction. As long as Section 337 applies 
only to importers, it will be impermissibly 
discriminatory regardless of who can take 
advantage of the discrimination.24 

Proposals to increase the powers of the 
ITC to deny relief on public policy grounds 
are equally shortsighted. While this, too, 
would reduce the number of exclusion or-
ders, it also increases uncertainty and wid-
ens the gap between patent law at the ITC 
and in district courts. Moreover, focusing 
on domestic industry requirements and 
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public policy–based discretion threatens to 
restore or strengthen the original character 
of Section 337 as a protectionist trade-reme-
dy mechanism. Limiting who can challenge 
importers at the ITC does not address the 
problematic fact that only importers can 
be challenged at the ITC. Perhaps the most 
troubling aspect of these reform proposals 
is that they actively seek to maintain the ad-
vantages currently available to patent hold-
ers at the ITC. If the existence of dual-track 
patent litigation has exacerbated concerns 
over the role of non-practicing entities in 
our patent system, then the best approach 
is to do away with Section 337, not merely 
limit its impact.

The proposal for modest reform that 
comes closest to addressing the real prob-
lems of Section 337 is to limit the jurisdic-
tion of the ITC to only those cases in which 
the district court has been unable to exercise 
personal jurisdiction over the alleged in-
fringer. This approach recognizes that the 
justification for Section 337 simply does 
not apply to all imports. Limiting the special 
procedures and harsh remedies of the ITC to 
those situations that actually pose difficul-
ties to patent enforcement takes seriously 
the problem of unnecessary discrimination. 
The shortcomings of this reform come from 
the fact that it leaves Section 337 intact to 
be used as a protectionist trade remedy and 
that jurisdictional difficulties simply do not 
justify using different procedures to make a 
legal determination of patent infringement.

If a situation truly arises where the pow-
ers of a federal district court are ineffective 
to adjudicate and remedy infringement of a 
U.S. patent, modest reforms to the powers 
of the courts could enable them to overcome 
the relevant difficulties without the need for 
a separate agency. Such reforms should ad-
dress the situation where legitimate, actual 
difficulties arise because of an alleged in-
fringer’s foreign production. For example, 
district courts could be granted the power 
to issue limited exclusion orders, in addition 
to cease and desist orders, if they determine 
that monetary damages are insufficient in 

a particular case. In cases where the court 
determines that it has no jurisdiction over 
a foreign defendant, the court could assert 
in rem jurisdiction over the imported prod-
ucts (as the ITC does now), assume the in-
sufficiency of monetary damages, and so 
automatically grant a limited exclusion or-
der upon a finding of infringement. This 
approach is properly limited in how it treats 
imports because it only invokes a difference 
in treatment once a determination has been 
made that a difference is warranted. The dif-
ference in treatment, in turn, addresses only 
the difficulty that prompted it—namely the 
inability of the court to effectively remedy 
the infringement using only the same tools 
it uses against domestic manufacturers.

Conclusion

The efficiency and effectiveness of the 
ITC as a patent litigation venue are the re-
sult of Section 337’s essential character as 
a protectionist trade remedy. Section 337 
succeeds too well in its mission to overcome 
barriers to patent enforcement posed by 
foreign-based manufacturing, but any effort 
to ensure that the law does not disrupt the 
proper functioning of the patent system or 
breach U.S. trade obligations requires that 
Section 337 be so diminished in its scope as 
to become completely worthless to anyone. 

Repealing the law is the only truly accept-
able course of action, and concerns about 
importation and patent infringement can 
and should be addressed within the bounds 
of traditional enforcement mechanisms ap-
plicable to both foreign and domestic goods. 
Section 337 violates U.S. trade obligations be-
cause it treats imported products less favor-
ably in a way that is not necessary to enforce 
U.S. patent law. Federal district courts rarely 
lack jurisdiction over Section 337 respon-
dents sufficient to prevent and remedy in-
fringement. Enforcing patents through two 
separate venues that apply different laws and 
impose different remedies also disrupts the 
policy balance of patent law that promotes 
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innovation. The debate over the proper role 
and rights of non-practicing entities should 
not be confounded by Section 337’s unnec-
essary legal redundancy. Finally, the broad 
powers of the ITC provide an enticing avenue 
for U.S. companies who would rather invoke 
government protection than innovate in the 
face of foreign competition. “Unfair methods 
of competition” is a concept that lacks ratio-
nal definition and could be used to the detri-
ment of U.S. manufacturers and consumers. 
Whether it is through discriminatory patent 
enforcement or more transparent protection-
ist trade barriers, preventing American con-
sumers and businesses from acquiring valu-
able high-tech products is detrimental to U.S. 
economic competitiveness and quality of life.

The current state of the global “patent 
wars” in the mobile device industry aptly 
demonstrates the risks posed by Section 
337. Courts have been perfectly capable of 
imposing strong remedies to deal with pat-
ent infringement, which sometimes include 
banning a product from the market. Most of 
these disputes, however, are merely part of a 
business model where competitors must col-
laborate to pool together the many patented 
technologies that make up cutting-edge con-
sumer products such as smartphones and 
tablet computers. While companies would 
love to have their competitors’ products 
forced off the shelf, the truth is that many of 
the disputes involve patents that are worth 
only a tiny fraction of the product’s total 
value, meaning that injunctive relief is not 
always appropriate. The fact that goods are 
imported does not make infringement more 
damaging to the patent holder or otherwise 
alter the factors that legitimately determine 
what remedy should be applied.

There is no conflict here between com-
plying with trade obligations and enforcing 
intellectual property rights—Section 337 vio-
lates trade rules because it is unnecessary to 
enforcing patents. If there are any situations 
in which the district courts are not properly 
equipped to remedy or prevent patent in-
fringement, then policymakers should con-
sider enhancing the powers of those courts. 

Because there is no conflict between enforc-
ing patents and affording equitable treat-
ment to imported goods, and because the 
broad powers of the ITC to address unfair 
methods of competition in importation are 
harmful to U.S. interests, Section 337 should 
be revoked in its entirety.
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