41. Telecommunications, Broadband,
and Media Policy

Congress should

e level the telecom playing field by placing all carriers on an
equal legal footing and comprehensively deregulate all carriers
to accomplish this goal,

e sunset all forced-access regulatory mandates,

e reform and devolve universal service subsidies and the “’E-
Rate” program,

e quarantine broadband wireless Internet telephone services

from remaining federal and state regulation,

clean up the telecom industry tax mess,

reject new cable and satellite regulations,

enact comprehensive spectrum reform and privatization, and

allow comprehensive media ownership reform to advance.

Revising Telecom Regulation

The telecommunications sector is just beginning to emerge from the
meltdown that decimated stocks, destroyed billions in shareholder value,
and left once-proud industry giants scrambling to avoid bankruptcy. The
reverberations of this meltdown were also felt well beyond the boundaries
of the telecom sector as upstream and downstream industries, especially
the equipment market, took a hit as well.

Although there were many business causes for the market meltdown,
public policy has had an equally important impact on this sector. While
markets and technologies have evolved rapidly, the communications policy
landscape remains encumbered with many outdated rules and regulations.
That is largely because when Congress last attempted to address these
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matters seven years ago in the Telecommunications Act of 1996, legislators
intentionally avoided providing clear deregulatory objectives to the Federal
Communications Commission (FCC) and instead delegated broad and
remarkably ambiguous authority to the agency and state regulators. That
left the most important deregulatory decisions to regulators who, not
surprisingly, did a very poor job of following through with a serious
liberalization agenda.

As policymakers look to the future, they must acknowledge just how
much the world has changed and modify telecom law accordingly. Tradi-
tionally, the industry was regulated because of the lack of competition
and the need to ensure universal service, but those concerns are no longer
an issue. America long ago achieved universal connectivity, and the market
has grown increasingly competitive with each passing year. Millions of
Americans are now ‘‘cutting the cord’’ entirely by switching to wireless
cellular service, and countless more are switching from their traditional
wireline provider to Internet telephone providers, or ‘“VolP’’ (voice over
Internet protocol). Meanwhile, energy companies are on the cusp of break-
ing into the telecom market to provide yet another wire into the home for
broadband over powerline systems. In a world where consumers have
multiple wireline and wireless options, Congress must recognize that the
old rationales for regulation have been either satisfied or rendered moot
by the relentless march of technology. Consequently, the mistakes of the
Telecom Act must not be repeated in upcoming legislation; indeed they
must now be undone to protect future competitors and technologies from
repressive regulatory burdens.

Regulatory Asymmetry

The Telecom Act’s most serious flaw was its backward-looking focus
on correcting the market problems of a bygone era. Instead of thoroughly
cleaning out the regulatory deadwood of the past, legislators and regulators
decided to instead rework archaic legal paradigms and policies that were
outmoded decades ago. The act kept in place increasingly unnatural legal
distinctions, such as the artificial separation of local and long-distance
wireline telephone services even though those two services can be bundled
and sold as one service as they are by wireless cellular providers.

In particular, the Telecom Act did not address the underlying regulatory
asymmetry that governs formerly distinct industry sectors. That is, regula-
tors have traditionally grouped providers into categories such as common
carriers, cable services, wireless, and mass media and broadcasting. But
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technological convergence in this industry has meant that those formerly
distinct industry sectors and companies are now integrating and rivals are
searching for ways to offer consumers a bundled set of communications,
broadband, and even media services under a single brand name. Increas-
ingly, providers are referring to themselves as information services provid-
ers, broadband providers, or network services providers. Yet the Telecom
Act endorsed the paradigms of the past and allowed increasingly inter-
changeable services to be regulated under different legal standards: tele-
com, cable, wireless, broadcasting, and so on.

Therefore, the first step Congress must take to begin seriously reforming
communications policy is to end this asymmetry, not by ‘regulating up’’
to put everyone on an equal footing, but rather by ‘‘deregulating down.”’
Placing everyone on the same deregulated level playing field should be
at the heart of telecommunications policy. The easiest way for Congress
to tear down the old regulatory paradigms and achieve regulatory parity
would be to borrow a page from trade law and adopt the equivalent of a
“‘most favored nation’” principle for communications. In a nutshell, this
policy would state that ‘‘any communications carrier seeking to offer a
new service or entering a new line of business should be regulated no
more stringently than its least regulated competitor.”” That would create
regulatory simplicity and parity without any new regulation.

The Perils of Forced Access

Next, Congress must clean out the most burdensome regulatory dead-
wood in the telecom sector by closing the book on ‘‘open-access’” regula-
tion for good. This was the second serious problem with the Telecom Act:
its fundamentally flawed premise that competition could be microman-
aged into existence through open-access—or as they are more appropri-
ately called, ‘‘forced-access’’—mandates. The act included provisions that
required local telephone companies to unbundle and share elements of
their networks with rivals at a regulated rate. The theory behind those
interconnection and unbundling rules was that smaller carriers needed a
chance to get their feet wet in this market before they could invest in
facilities of their own to serve consumers. To encourage entry by smaller
carriers, Congress delegated broad and undefined authority to the FCC to
create rules that would allow independent carriers to lease capacity from
incumbent network owners at a regulated (and very low) price so that the
new rivals could resell that capacity to customers and still earn a profit.

The danger inherent in that scheme should have been apparent from
the start: If regulators went to the extreme and set the regulated rate for
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leased access too low, then new rivals would come to rely on infrastructure
sharing as their core business model and avoid making the facilities-based
investments necessary for true competition to develop. That is essentially
what happened in the wake of the Telecom Act as the FCC overzealously
implemented the act’s network-sharing provisions. That encouraged new
entrants to engage in a crude form of regulatory arbitrage as they pushed
for regulators to constantly suppress the regulated price of access to existing
telephone networks. Meanwhile, those resellers largely ignored investment
in new networks of their own through which legitimate competition could
have developed. In other words, the goal of federal telecom policy became
infrastructure sharing instead of infrastructure building. But sharing is not
competing, and infrastructure socialism was never a sensible prescription
for bringing about true communications competition or innovation.

Luckily, despite the best efforts of the FCC and state regulators to retain
the current forced-access regulatory system, the courts have repeatedly
struck down elements of that scheme. The District Court of Appeals’
March 2004 decision in USTA v. FCC might have been the final nail in
the coffin of infrastructure socialism. In that case, the court blasted the
FCC for overstepping its authority and converting the Telecom Act into
aregulatory instead of a deregulatory measure. When the Bush administra-
tion refused to appeal the decision to the Supreme Court, it signaled to
many observers that the forced-access crusade might have seen its final
days. But Congress still needs to take action to formally close the door
on that counterproductive chapter of telecom history, especially in light
of the fact that the rules now threaten emerging technologies.

Protecting New Services and Preempting the States

A third flaw of the Telecom Act was its failure to shield emerging
technologies from the new forced-access regulations or other ‘‘legacy’’
regulations. In particular, Congress failed to realize the potential threat
state and local regulators might pose to new or existing communications
technologies and thus failed to include language in the act preempting them.

The gravity of that threat was exposed in the late 1990s when several
state and municipal regulatory officials began advocating the extension
of forced-access mandates to cable providers and their broadband offerings
in particular. Regulators argued that the same infrastructure-sharing logic
that applied to old telephone networks needed to apply the new high-speed
services cable companies were rolling out. Ironically, federal regulators
rejected such calls for forced-access regulation of cable largely because
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