
3. Congress, the Courts, and the
Constitution

Congress should

● encourage constitutional debate in the nation by engaging in
constitutional debate in Congress, as was urged by the House
Constitutional Caucus during the 104th Congress;

● enact nothing without first consulting the Constitution for proper
authority and then debating that question on the floors of the
House and the Senate;

● move toward restoring constitutional government by carefully
returning power wrongly taken over the years from the states
and the people; and

● reject the nominationof judicial candidateswhodo not appreci-
ate that the Constitution is a document of delegated, enumer-
ated, and thus limited powers.

Introduction

In a chapter devoted to advising members of Congress about their
responsibilities under the Constitution, one hardly knows where to begin—
so far has Congress taken us, over the 20th century, from constitutional
government. James Madison, the principal author of the Constitution,
assured us in Federalist no. 45 that the powers of the federal government
under that document were ‘‘few and defined.’’ No one believes that
describes Washington’s powers today. That raises fundamental questions
about the constitutional legitimacy of modern American government.

For a while at century’s end, after the realigning election of 1994, it
looked like Congress was at last going to rethink its seemingly inexorable
push toward ever-larger government. In fact, the 104th Congress saw the
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creation in the House of a 100-strong Constitutional Caucus dedicated to
promoting the restoration of limited constitutional government. And shortly
thereafter, President Clinton announced that the era of big government
was over. But the spirit of that Congress has waned over time. By the
107th Congress, respect for constitutional limits on congressional power
was all but gone. It was nowhere to be found in the 108th Congress.

The principles of the matter have not gone away, however; nor of
course has the Constitution itself. It is still the law of the land, however
little Congress heeds it. And the moral, political, and economic implications
of limited constitutional government have not changed either. That kind
of government is the foundation for liberty, prosperity, and the vision of
equality that most people cherish. Indeed, that insight has been gaining
ground around the world as the Leviathans of the 20th century have aged
or crumbled. Yet all too many members of Congress seem still to believe
that the good life is brought about primarily by government programs,
not by individuals acting in their private capacities. And they believe
equally that the Constitution authorizes them to enact such programs.

In growing numbers, however, Americans know better. Below the level
that polling usually reaches, they have come to see that government rarely
solves the problems it purports to solve; in fact, it usually makes those
problems worse. More deeply, they have come to understand that a life
dependent on government is too often not only impoverishing but impover-
ished. It is no accident, therefore, that the electoral trends for more than
a quarter of a century have been in the direction of less government, even
if Washington has been slow to appreciate that message.

In moving from a world in which government is expected to solve our
problems to a world in which individuals, families, and communities
assume that responsibility—indeed, take up that challenge—the basic
questions are how much and how fast to reduce government. Those are
not questions about how to make government run better—government
will always be plagued by waste, fraud, and abuse—but about the funda-
mental role of government in this nation.

How Much to Reduce Government

The first of those questions—how much to reduce government—would
seem on first impression to be a matter of policy; yet in America, if we
take the Constitution seriously, it is not for the most part a policy question,
a question about what we may or may not want to do. For the Founding
Fathers thought long and hard about the proper role of government in our
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lives, and they set forth their thoughts in a document that explicitly
enumerates the powers of the federal government.

Thus, setting aside for the moment all practical concerns, the Constitu-
tion tells us as a matter of first principle how much to reduce government
by telling us, first, what powers the federal government in fact has and,
second, how governments at all levels must exercise their powers—by
respecting the rights of the people.

That means that if a federal power or federal program is not authorized
by the Constitution, it is illegitimate. Given the present size of government,
that is a stark conclusion, to be sure. But it flows quite naturally from the
Tenth Amendment, the final statement in the Bill of Rights, which says,
‘‘The powers not delegated to the United States by the Constitution, nor
prohibited by it to the States, are reserved to the States respectively, or
to the people.’’ In a nutshell, the Constitution establishes a government
of delegated, enumerated, and thus limited powers. As the Federalist
Papers make clear, the Constitution was written not simply to empower
the federal government but to limit it as well.

Since the Progressive Era, however, the politics of government as
problem solver has dominated our public discourse. And since the collapse
of the Supreme Court during the New Deal, following President Roose-
velt’s notorious Court-packing scheme, the Court has abetted that view
by standing the Constitution on its head, turning it into a document of
effectively unenumerated and hence unlimited powers. (For a fuller discus-
sion of the Constitution and the history of its interpretation, see Chapter
3 of the Cato Handbook for Congress: 104th Congress.)

Indeed, limits on government today, when we’ve had them, have come
largely from political and budgetary rather than from constitutional consid-
erations. Thus, it has not been because of any perceived lack of constitu-
tional authority that government in recent years has failed to undertake a
program but because of practical limits on the power of government to
tax and borrow—and even those limits have failed in times of economic
prosperity. That is not the mark of a limited, constitutional republic. It is
the mark of a parliamentary system, limited only by periodic elections.

The Founding Fathers could have established such a system, of course.
They did not. But we have allowed those marks of a parliamentary system
to supplant the system they gave us. To restore truly limited government,
therefore, we have to do more than define the issues as political or
budgetary. We have to go to the heart of the matter and raise the underlying
constitutional questions. In a word, we have to ask the most fundamental
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question of all: does the government have the authority, the constitutional
authority, to do what it is doing?

How Fast to Reduce Government
As a practical matter, however, before Congress or the courts can relimit

government as it was meant to be limited by the Constitution, they need
to take seriously the problems posed by the present state of public debate
on the subject. It surely counts for something that a substantial number
of Americans—to say nothing of the organs of public opinion—have little
apprehension of or appreciation for the constitutional limits on activist
government. Thus, in addressing the question of how fast to reduce govern-
ment, we have to recognize that the Supreme Court, after nearly 65 years
of arguing otherwise, is hardly in a position, by itself, to relimit government
in the far-reaching way a properly applied Constitution requires. But
neither does Congress at this point have sufficient moral authority, even
if it wanted to, to end tomorrow the vast array of programs it has enacted
over the years with insufficient constitutional authority.

For either Congress or the Court to be able to do fully what should be
done, therefore, a proper foundation must first be laid. In essence, the
climate of opinion must be such that a sufficiently large portion of the
American public stands behind the changes that are undertaken. When
enough people come forward to ask—indeed, to demand—that govern-
ment limit itself to the powers it is given in the Constitution, thereby
freeing individuals, families, and communities to solve their own problems,
we will know we are on the right track.

Fortunately, a change in the climate of opinion on such basic questions
has been under way for some time now. The debate today is very different
than it was in the 1960s and 1970s. But there is a good deal more to be
done before Congress and the courts are able to move in the right direction
in any far-reaching way, much less say that they have restored constitutional
government in America. To continue the process, then, Congress should
take the lead in the following ways.

Encourage Constitutional Debate in the Nation by Engaging in
Constitutional Debate in Congress, As Was Urged by the
House Constitutional Caucus during the 104th Congress

Under the leadership of House freshmen like J. D. Hayworth and John
Shadegg of Arizona, Sam Brownback of Kansas, and Bob Barr of Georgia,
together with a few senior congressmen like Richard Pombo of California,
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an informal Constitutional Caucus was established in the ‘‘radical’’ 104th
Congress. Its purpose was to encourage constitutional debate in Congress
and the nation and, in time, to restore constitutional government. Unfortu-
nately, the caucus has been moribund since then. It needs to be revived—
along with the spirit of the 104th Congress—and its work needs to be
expanded.

The caucus was created in response to the belief that the nation had
strayed very far from its constitutional roots and that Congress, absent
leadership from elsewhere in government, should begin addressing the
problem. By itself, of course, neither the caucus nor the entire Congress
can solve the problem. To be sure, in a reversal of all human experience,
Congress in a day could agree to limit itself to its enumerated powers and
then roll back the countless programs it has enacted by exceeding that
authority. But it would take authoritative opinions from the Supreme Court,
reversing a substantial body of largely post–New Deal decisions, to embed
those restraints in ‘‘constitutional law’’—even if they have been embedded
in the Constitution from the outset, the Court’s modern readings of the
document notwithstanding.

The Goals of the Constitutional Caucus

The ultimate goal of the caucus and Congress, then, should be to
encourage the Court to reach such decisions. But history teaches, as noted
above, that the Court does not operate entirely in a vacuum, that to some
degree public opinion is the precursor and seedbed of its decisions. Thus,
the more immediate goal of the caucus should be to influence the debate
in the nation by influencing the debate in Congress. To do that, it is not
necessary or even desirable, in the present climate, that every member of
Congress be a member of the caucus—however worthy that end might
ultimately be—but it is necessary that those who join the caucus be
committed to its basic ends. And it is necessary that members establish
a clear agenda for reaching those ends.

To reduce the problem to its essence, every day members of Congress
are besieged by requests to enact countless measures to solve endless
problems. Indeed, listening to much of the recent campaign debate, one
might conclude that no problem is too personal or too trivial to warrant
the attention of the federal government. Yet most of the ‘‘problems’’
Congress spends most of its time addressing—from health care to day
care to retirement security to economic competition—are simply the per-
sonal and economic problems of life that individuals, families, and firms,
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not governments, should be addressing. What is more, as a basic point
of constitutional doctrine, under a constitution like ours, interpreted as
ours was meant to be interpreted, there is little authority for government
at any level to address such problems.

Properly understood and used, then, the Constitution can be a valuable
ally in the efforts of the caucus and Congress to reduce the size and scope
of government. For in the minds and hearts of most Americans, it remains
a revered document, however little it may be understood by a substantial
number of them.

The Constitutional Vision

If the Constitution is to be thus used, however, the principal misunder-
standing that surrounds it must be recognized and addressed. In particular,
the modern idea that the Constitution, without further amendment, is an
infinitely elastic document that allows government to grow to meet public
demands of whatever kind must be challenged. More Americans than
presently do must come to appreciate that the Founding Fathers, who
were keenly aware of the expansive tendencies of government, wrote the
Constitution precisely to check that kind of thinking and that possibility.
To be sure, the Founders meant for government to be our servant, not
our master, but they meant it to serve us in a very limited way—by
securing our rights, as the Declaration of Independence says, and by doing
those few other things that government does best, as spelled out in the
Constitution.

In all else, we were meant to be free—to plan and live our own lives,
to solve our own problems, which is what freedom is all about. Some
may characterize that vision as tantamount to saying, ‘‘You’re on your
own,’’ but that kind of response simply misses the point. In America
individuals, families, and organizations have never been ‘‘on their own’’
in the most important sense. They have always been members of communi-
ties, of civil society, where they could live their lives and solve their
problems by following a few simple rules about individual initiative and
responsibility, respect for property and promise, and charity toward the
few who need help from others. Massive government planning and pro-
grams have upset that natural order of things—less so in America than
elsewhere, but very deeply all the same.

Those are the issues that need to be discussed, both in human and in
constitutional terms. We need, as a people, to rethink our relationship to
government. We need to ask not what government can do for us but what
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we can do for ourselves and, where necessary, for others—not through
government but apart from government, as private citizens and organiza-
tions. That is what the Constitution was written to enable. It empowers
government in a very limited way. It empowers people—by leaving them
free—in every other way.

To proclaim and eventually secure that vision of a free people, the
Constitutional Caucus should reconstitute itself and rededicate itself to
that end at the beginning of the 109th Congress and the beginning of
every Congress thereafter. Standing apart from Congress, the caucus should
nonetheless be both of and above Congress—as the constitutional con-
science of Congress. Every member of Congress, before taking office,
swears to support the Constitution—hardly a constraining oath, given the
modern Court’s open-ended reading of the document. Members of the
caucus should dedicate themselves to the deeper meaning of that oath.
They should support the Constitution the Framers gave us, as amended
by subsequent generations, not as ‘‘amended’’ by the Court’s expansive
interpretations.

Encouraging Debate
Acting together, the members of the caucus could have a major impact

on the course of public debate in this nation—not least, by virtue of their
numbers. What is more, there is political safety in those numbers. As
Benjamin Franklin might have said, no single member of Congress is
likely to be able to undertake the task of restoring constitutional government
on his own, for in the present climate he would surely be hanged, politically,
for doing so. But if the caucus hangs together, the task will be made more
bearable and enjoyable—and a propitious outcome made more likely.

On the agenda of the caucus, then, should be those specific undertakings
that will best stir debate and thereby move the climate of opinion. Drawn
together by shared understandings, and unrestrained by the need for serious
compromise, the members of the caucus are free to chart a principled
course and employ principled means, which they should do.

They might begin, for example, by surveying opportunities for constitu-
tional debate in Congress, then making plans to seize those opportunities.
Clearly, when new bills are introduced, or old ones are up for reauthoriza-
tion, an opportunity is presented to debate constitutional questions. But
even before that, when plans are discussed in party sessions, members
should raise constitutional issues. Again, the caucus might study the costs
and benefits of eliminating clearly unconstitutional programs, the better
to determine which can be eliminated most easily and quickly.
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Above all, the caucus should look for strategic opportunities to employ
constitutional arguments. Too often, members of Congress fail to appreci-
ate that if they take a principled stand against a seemingly popular pro-
gram—and state their case well—they can seize the moral high ground
and prevail ultimately over those who are seen in the end to be more
politically craven.

All of that will stir constitutional debate—which is just the point. For
too long in Congress that debate has been dead, replaced by the often
dreary budget debate. This nation was not established by men with green
eyeshades. It was established by men who understood the basic character
of government and the basic right to be free. That debate needs to be
revived. It needs to be heard not simply in the courts—where it is twisted
through modern ‘‘constitutional law’’—but in Congress as well.

Enact Nothing without First Consulting the Constitution for
Proper Authority and Then Debating That Question on the
Floors of the House and the Senate

It would hardly seem necessary to ask Congress, before it enacts any
measure, to cite its constitutional authority for doing so. After all, is that
not simply part of what it means, as a member of Congress, to swear to
support the Constitution? And if Congress’s powers are limited by virtue
of being enumerated, presumably there are many things Congress has no
authority to do, however worthy those things might otherwise be. Yet so
far have we strayed from constitutional thinking that such a requirement
is today treated perfunctorily—when it is not ignored altogether.

The most common perfunctory citations—captured ordinarily in consti-
tutional boilerplate—are to the General Welfare and Commerce Clauses
of the Constitution. It is no small irony that both those clauses were written
as shields against overweening government; yet today they are swords of
federal power.

The General Welfare Clause
The General Welfare Clause of Article I, section 8, of the Constitution

was meant to serve as a brake on the power of Congress to tax and spend
in furtherance of its enumerated powers or ends: the spending that attended
the exercise of an enumerated power had to be for the general welfare,
not for the welfare of particular parties or sections of the nation.

That view, held by Madison, Jefferson, and most others, stands in
marked contrast to the view of Hamilton—that the Constitution established
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an independent power to tax and spend for the general welfare. But as
South Carolina’s William Drayton observed on the floor of the House in
1828, Hamilton’s view would make a mockery of the doctrine of enumer-
ated powers, the centerpiece of the Constitution, rendering the enumeration
of Congress’s other powers superfluous: whenever Congress wanted to
do something it was barred from doing by the absence of a power to do
it, it could simply declare the act to be serving the ‘‘general welfare’’ and
get out from under the limits imposed by enumeration.

That, unfortunately, is what happens today. In 1936 the Court came
down, almost in passing, on Hamilton’s side, declaring that there is an
independent power to tax and spend for the general welfare. Then in 1937,
in upholding the constitutionality of the new Social Security program, the
Court completed the job when it stated the Hamiltonian view not as dicta
but as doctrine, then reminded Congress of the constraints imposed by
the word ‘‘general,’’ but added that the Court would not police that
restraint; rather, Congress would be left to police itself, the very Congress
that was distributing money from the Treasury with ever greater particular-
ity. Since that time the relatively modest redistributive schemes that pre-
ceded the New Deal have grown exponentially until today they are every-
where.

The Commerce Clause

The Commerce Clause of the Constitution, which grants Congress the
power to regulate ‘‘commerce among the states,’’ was also written primar-
ily as a shield—against overweening state power. Under the Articles of
Confederation, states had erected tariffs and other protectionist measures
that impeded the free flow of commerce among the states. Indeed, the
need to break the logjam that resulted was one of the principal reasons
for the call for a convention in Philadelphia in 1787. To address the
problem, the Framers gave Congress the power to regulate—or ‘‘make
regular’’—commerce among the states. It was thus meant to be a power
primarily to facilitate free trade.

That functional account of the commerce power is consistent with
the original understanding of the power, the 18th-century meaning of
‘‘regulate,’’ and the structural limits entailed by the doctrine of enumerated
powers. Yet today the functional account is all but unknown. Following
decisions by the Court in 1937 and 1942, Congress has been able to regulate
anything that even ‘‘affects’’ interstate commerce, which in principle is
everything. Far from regulating to ensure the free flow of commerce
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