
multifaceted opinions that look different to
each interpreter. Although that allows the
Court to sidestep tough calls and gives them
ample flexibility in deciding subsequent cas-
es, it exacts a toll on the rule of law, which
demands clear and predictable precedents
so that all parties know how the law will be
applied. As Vice President for Legal Affairs
Roger Pilon wrote of the Court’s pair of affir-
mative action cases, “If a cardinal purpose
of law is to give notice about what is per-
mitted and prohibited, we are without law
on this matter.”

For the third year in a row, the Review
was published on Constitution Day, Sep-
tember 17. Its publication was kicked off
by a daylong conference, at which leading
constitutional scholars examined the just-
completed term and previewed the most
important cases in the upcoming term.
Probably the most anticipated decision last
term was McConnell v. FEC, in which the
Court upheld the controversial McCain-
Feingold campaign finance reform law.
FEC chairman Bradley Smith blasted the
decision, which he said gives Congress wide
latitude to restrict political speech, tradi-
tionally a core First Amendment value. He
predicted that the current legal confusion
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L
iberty and judicial clarity took a beat-
ing in the Supreme Court last term, as
the high court handed down a series of
decisions that George Washington Uni-

versity law professor Jonathan Turley char-
acterizes as “judicial impressionism.” Like
the impressionistic paintings you might find
in a freshman art class, he writes in this year’s
edition of the Cato Supreme Court Review,
this year’s major decisions eschew bright
lines and clear precedents in favor of vague,

will only get worse, as more independent
groups find ever more inventive ways to
skirt the law, and political candidates use
the law as a club to prevent independent
groups from criticizing them.

Judge Andrew Napolitano, a judicial
analyst for Fox News, criticized the Court

The Supreme Court’s “Impressionist” Year
Cato publishes third annual Supreme Court Review

Constitution Day

Cato Policy Report is a bimonthly review published by the Cato
Institute and sent to all contributors. It is indexed in PAIS
Bulletin. Single issues are $2.00 a copy. ISSN: 0743-605X.
©2004 by the Cato Institute.•Correspondence should be
addressed to Cato Policy Report, 1000 Massachusetts Ave.,
N.W., Washington, D.C. 20001. •WEBSITE: www.cato.org, call
202-842-0200, or fax 202-842-3490.

CATO POLICY REPORT
David Boaz....................................................................... Editor
David Lampo ...................................................Managing Editor
Timothy B. Lee..............................................Editorial Assistant
Patricia Bullock...........................................Production Designer

CATO INSTITUTE
Edward H. Crane..........................................President and CEO
William A. Niskanen ...................................................Chairman
David Boaz .........................................Executive Vice President
Ted Galen Carpenter .....V. P., Defense & Foreign Policy Studies
Susan Chamberlin..................................V.P., Government Affairs
Ray Dorman..................................................V. P., Development
James A. Dorn ........................................V. P., Academic Affairs
William Erickson.................V. P., Finance and Administration
Brink Lindsey........................................................V.P., Research
Roger Pilon ....................................................V. P., Legal Affairs

Lesley Albanese..................................Director, External Affairs 
Virginia Anderson...................................Director, Web Services
Radley Balko.........................................................Policy Analyst
Doug Bandow .......................................................Senior Fellow

Patrick Basham.....................................................Senior Fellow
Michael F. Cannon......................Director, Health Policy Studies
Chris Edwards............................Director, Fiscal Policy Studies
Jagadeesh Gokhale................................................Senior Fellow
Daniel T. Griswold.......................Director, Trade Policy Studies
Marie Gryphon...................................Education Policy Analyst
Jim Harper......................Director, Information Policy Studies
Gene Healy ............................................................Senior Editor
Linda Hertzog..........................................Director, Conferences
Daniel J. Ikenson.......................................Trade Policy Analyst
Elizabeth W. Kaplan...................................... Senior Copyeditor
Mark Lampman..........................................................Controller
David Lampo ...........................................Publications Director
Robert A. Levy ...............Senior Fellow, Constitutional Studies
Timothy Lynch ..................................Director, Criminal Justice
Ashley March...........................Director, Foundation Relations
Neal McCluskey...................................Education Policy Analyst
Mark K. Moller.......................................................Senior Fellow
Tom G. Palmer......................................................Senior Fellow
Charles V. Peña.......................Director, Defense Policy Studies
Alan Peterson.....................................................Director of MIS
Evans Pierre.......................................Director of Broadcasting
Christopher Preble..................Director, Foreign Policy Studies
Alan Reynolds .......................................................Senior Fellow
Claudia Ringel ...........................................................Copyeditor
David Salisbury ...........Director, Ctr. for Educational Freedom
John Samples ...............Director, Ctr. for Representative Govt.
Susan Severn................................................Director, Marketing
Stephen Slivinski.................................. Director, Budget Studies
Koleman Strumpf ..............................................Visiting Scholar
John Tamny............................................Director, Development

Michael Tanner...............Director, Health and Welfare Studies
Jerry Taylor........................Director, Natural Resource Studies
Adam Thierer..............Director, Telecommunications Studies
Marian Tupy.................Asst. Director, Global Economic Liberty
Peter Van Doren.............................................Editor, Regulation
Ian Vásquez ....................Director, Global Economic Liberty
Jenifer Zeigler........................................................Policy Analyst

James M. Buchanan......................Distinguished Senior Fellow
Earl C. Ravenal .............................Distinguished Senior Fellow

Randy E. Barnett ...................................................Senior Fellow
James Bovard ......................................Associate Policy Analyst
Lawrence Gasman...........Senior Fellow in Telecommunications
Ronald Hamowy...................................Fellow in Social Thought
Steve H. Hanke......................................................Senior Fellow
John Hasnas..........................................................Senior Fellow
Penn Jillette ......................................Mencken Research Fellow
David B. Kopel.....................................Associate Policy Analyst
Christopher Layne ...........Visiting Fellow, Foreign Policy Studies
Patrick J. Michaels....Senior Fellow in Environmental Studies
Stephen Moore .....................................................Senior Fellow
P. J. O’Rourke ..................................Mencken Research Fellow
Gerald P. O’Driscoll Jr...........................................Senior Fellow
José Piñera.............................Co-chair, Social Security Choice
Jim Powell.............................................................Senior Fellow
Ronald Rotunda ............Senior Fellow, Constitutional Studies
Teller.................................................Mencken Research Fellow
Cathy Young .................................................Research Associate

Continued on page 17

Judge Douglas H. Ginsburg, Neal Katyal of
Georgetown University Law Center, and Jonathan
Turley of the George Washington University Law
School discuss the Supreme Court’s record on
executive war powers at Cato’s annual Constitu-
tion Day conference.

Richard Epstein of the University of Chicago Law
School delivers the annual B. Kenneth Simon
Lecture.
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for a series of decisions that weakened civ-
il liberties. In the Hiibel v. Nevada deci-
sion, the Court stripped citizens of their
right to remain silent when asked by a police
officer to identify themselves. In Illinois v.
Lidster, the Court ruled that “informational
roadblocks” seeking witnesses to a crime
do not violate the First Amendment’s
limitations on unreasonable searches and
seizures. In those cases and others, Napoli-
tano argued, the Court missed the oppor-
tunity to uphold civil liberties.

Attorney Erik Jaffe expressed exaspera-
tion with the Elk Grove Unified School Dis-
trict v. Newdow decision, which sidestepped
the controversy over the Pledge of Allegiance
on the grounds that plaintiff Michael New-
dow lacked standing to sue on her daugh-
ter’s behalf. The Court was clearly seeking
to avoid the political firestorm that would
ensue if they struck down the pledge, he said,
but on the merits, Newdow should have pre-
vailed, he said. The claim that the phrase
“under God” has only ceremonial signifi-

cance, he argued, is belied by the vociferous
opposition to removing it.

The University of Chicago’s Richard
Epstein delivered the third annual B. Ken-
neth Simon Lecture to conclude the day’s
festivities. He examined the legacy of the
Progressive movement’s judicial philosophy,
which rose to prominence in the first half of
the 20th century. The progressives rejected
the dominant judicial philosophy of their
day, which held that the state must remain
neutral between different economic inter-
ests—protecting competition and acting in
the public interest, but not serving the inter-
ests of one segment of society at the expense
of the rest. The Progressives, in contrast, held
that conflicts between economic classes were
inevitable, and that the state must there-
fore throw its weight behind favored groups,
especially the labor movement. They favored
coercive cartels, provided that those cartels
were controlled by the state and designed to
act in the interests of the majority. Only in
recent decades, with the development of pub-
lic choice economics, has the influence of
such ideas begun to wane.

Other contributors to the Review exam-
ined decisions on the separation of church
and state, federalism, state sovereign immu-
nity, and the constitutional right to confront
one’s accusers. The Cato Supreme Court
Review is available in paperback for $15.00.
It can be purchased in bookstores, at www.cato
store.org, or by calling 800-767-1241.   ■

Cato senior fellow Robert A. Levy discusses state
power and sovereign immunity at Cato’s annual
Constitution Day conference. 
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