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PROCEEDI NGS

MR. PENA: (Good afternoon, everyone. Wlcone to the
Cato Institute and today's Policy Forum "Terrorists, Mlitary
Tribunal s, and the Constitution."

Qur timng is both perfect and inperfect. As we are
here right now, Attorney General Ashcroft is testifying up on
Capitol H |l before the Senate Judiciary Comrittee on this very
I ssue.

My name is Chuck Pena, and |I'ma Senior Defense Policy
Anal yst here at Cato.

Before we begin, | would first |ike to acknow edge and
t hank our conference staff for organizing today's forum who put
this together on very short notice, in real tinme, quite
literally, and we did not adhere to our usual tinme |lines and
deadl i nes for doing Policy Forums. So | would like to thank
Laura Major, Christie Raniszewski, Julie Johnson, and Megan
Brum eve for maki ng everythi ng happen today.

G ven that the subject of today's forumis largely
| egal in nature, and our expert panel consists of four |ega
schol ars, you're probably wondering why a defense policy anal yst
is up here hosting and noderating, particularly when here at Cato
we do have nore than a few legal lumnaries. WlIl, | thought

about that. And the only thing I could come up with as the best
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way to explain it -- and | do this as a trained analyst -- is one
conclusion. And that is too many -- and insert your choice of
adj ective here -- | awers.

(Laughter.)

MR. PENA: Having said that, | should al so probably say
sonething |ike, but sonme of ny best friends are | awers, except
that nmy best friend is a dentist. But the real reason |I'm here
at the podiumtoday is because we woul dn't even be tal ki ng about
this issue if it weren't in a national security context. The war
on terrorismframes the whole debate on these special mlitary
tribunals that have been proposed by the adm nistration. The
executive order signed by President Bush specifically states:

To protect the United States and its citizens, and for
the effective conduct of mlitary operations and prevention of
terrorist attacks, it is necessary for individuals subject to
this order to be detained and, when tried, to be tried for
vi ol ations of the Laws of War and ot her applicable | aws by
mlitary tribunals. And given the danger to the safety of the
United States and the nature of international terrorism it is
not practical to apply in mlitary comm ssions under this order
the principles of the |aws and rules of evidence generally
recogni zed in the trial of crimnal cases in the United States

district courts.
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| should also add that, in ny discussions with people,
that ny understanding is that, at |least as they were originally
proposed, they are not likely to adhere to even the Uniform CGode
of Mlitary Justice. And |I'msure our speakers wll talk nore
about that.

Clearly the admi nistration has defended the use of
these tribunals. Attorney CGeneral Ashcroft has said: Foreign
terrorists who conmt war crines against the United States, in ny
judgnent, are not entitled to, nor do they deserve, the
protections of the Anerican Constitution.

According to Vice President Cheney: Terrorists don't
deserve the same guarantees and safeguards of the Anerican
judicial system but sonehow they will have a fair trial.

And President Bush contends that: W nust not |et
foreign enemes use the foruns of liberty to destroy liberty
itself.

Critics on both the left and right have assailed the
order, saying that it goes too far and conprom ses American
principles. And many are critical in Europe, our coalition
partners in Europe, and they have indicated a reluctance to
extradite al Qaeda terrorists that they may have apprehended in
their countries.

But despite these criticisns, at |east according to one

Newsweek poll that |'ve seen, nearly 7 out of 10 Americans agree
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that non-U. S. citizens who are charged with terrorismshould be
put to trial in a special mlitary tribunal. That nunber is
probably not quite so high in discussing the actual details, but,
quite

frankly, to ne that is an astonishingly high percentage of the
Ameri can public.

I n other words, another way to look at this is that
nore people than voted for George Bush to be President of the
United States don't seemto have a problemw th the President
havi ng sol e discretion of who will be judged, that the
proceedi ngs can be in secret, that hearsay m ght be used as
evi dence, that guilt m ght not be proven beyond a reasonabl e
doubt, that the defendant doesn't have the absolute right to
necessarily see or chall enge the evidence presented agai nst him
t he defendant m ght not have access to | egal counsel of his
choice, and a verdict, including the death sentence, m ght be
rendered by | ess than unani nous deci sion.

Public sentinent is probably best described by an op ed
piece in the Washi ngton Tinmes, by Bruce Fein and Yonah Al exander,
when they said that Queensberry rules don't apply, but does that
necessarily nmean that the rules, in extrem s, should resenble
Stalinist Russia?

Apparently the American public believes that these are

extraordinary tinmes that demand extraordinary action. W believe
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we are at war in the country and that civilization itself is at
stake. But the fact is that although the rhetoric is that of war
and that we are indeed on a wartine footing -- we are engaged in
mlitary operations in Afghani stan as we speak -- we do not have
a formal declaration of war. The joint resolution by Congress
authorizes the President to use mlitary force against those
responsi bl e for the Septenber 11th attacks. And, as a

non-l awer, no where in there do | see the word "war." And if we
are not at war, what is the basis for establishing these
tribunals for violations of the Laws of War?

| don't know the | egal answer, but we have four
di sti ngui shed speakers here today who I'msure will enlighten us
about that. But before we begin the | egal discussion, let ne
provi de a defense and foreign policy perspective. There are over
1 billion Muslinms in the world. The nunber who subscribe to the
extrem st view of |slamespoused by Gsama bin Laden and ot her
mlitant Islam c novenents is very, very small; they nunber in
t he thousands. |In other words, a very snmall mnority of the
total Muslim popul ati on throughout the world.

Bin Laden has issued fatwahs, calling for global jihad
agai nst the United States. He has told Muslinms who do not take
up his call of jihad that they will be punished by God. And yet,
you don't see 1 billion Muslins rallying around Gsama bin Laden

and his view of jihad and Islam | don't think he has the power
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to be able to do that. But my concern is whether actions that we
take here in the United States that are short-sighted m ght have
sone uni ntended consequences. And one of those, which I think is
quite realistic, is that people, Mislins, noderate Mislins,
Muslinms who don't have an enraged hatred of the United States or
profess to radical or extrem st views, that if we institute these
mlitary tribunals, they mght be willing to think tw ce about
the United States and their views of the United States, and naybe
change their m nds and be nore synpathetic to extrem sts and

| sl am ¢ fundanentalists causes. And in ny opinion, we can il
afford to turn the Muslimworld agai nst us and have this becone a
war of civilizations, religions and cultures.

On that note, | would like to introduce our first
speaker, who is Major Ceneral (Retired) Mchael Nardotti. He is
a Partner at the law firmof Patton & Boggs in Washington, D.C
He is a menber of the Governnment Contracts Practice Goup and
works closely with the Litigation and Public Policy Practice
Groups. He advises and represents clients in a variety of
commercial litigation and on matters of defense and nati onal
security policy. He also provides advice and assi stance on
crimnal matters and in internal investigations.

General Nardotti is a decorated conbat veteran, with
over 28 years on active duty as a soldier and a | awer. Hi s |ast

active duty position was as the Judge Advocate General for the

ARTI Transcripts
(202) 347-0030 and wwwe.artitranscripts.com



United States Arny, 1993 through 1997. As such, he was the
senior mlitary lawer in the Arny and the senior partner of one
of the world' s largest law firns. The Arny's Judge Advocate
CGeneral Corps conprises over 4,000 full-tine and part-tinme
mlitary and civilian attorneys and 5,000 full-tinme and part-tinme
mlitary and civilian adm nistrative personnel.

General Nardotti is a nmenber of the District of
Col unmbi a and New York Bars and is admtted to practice before the
U.S. Suprenme Court, the U S. Court of Appeals for the 2nd
Crcuit, the U S District Courts for the Southern and Eastern
Districts of New York, and the Court of Appeals for the Arned
For ces.

General Nardotti.

M CHAEL NARDOTTI, MAJOR GENERAL, U.S. ARWY (RET.),

FORMER JUDGE ADVOCATE GENERAL

MR. NARDOTTI: Thank you very nuch, Chuck. Thank you
all for comng today. | sincerely appreciate the opportunity to
contribute to the dialogue on this very inportant subject.

| think where we have been so far in the debate,
obvi ously there has been vigorous debate over a nunber of weeks
now. And with the information and the education that has taken

pl ace about the concept of mlitary conm ssions, | believe we are
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getting nore to the issue of not so nuch any nore of whether the
President has the authority to do this, but should he do it and
how should he do it.

Now, on the issue of the authority to do it, as you
have heard probably many tinmes in the news reports that have
followed, there is a lengthy history for the use of mlitary
comm ssions in tinmes of extraordinary need. Now, when this first
came up on the screen for nost fol ks, there weren't a whole | ot
of people who knew a | ot about it because we don't have a deep
wel | spring of experience, since the last time we did this was
during Wrld War 11, but that does not nmake the proposition any
less valid in these particul ar circunstances.

There is in-depth support in international |aw for the

concept of dealing with people who fall into the category of
unl awf ul conbatants -- and we can tal k about that later; that is
specifically what that neans -- in this particular way. The

i nherent authority of the President, as Commander-in- Chief,
support this. And there has been a recognition by Congress.
There has been a | ot of discussion in the hearings and el sewhere
about the lack of consultation and whether the adm nistration
shoul d have done a better job in educating the Congress or
consulting with Congress before. | won't get into that issue.
The point is, where do we go fromhere? But, as a matter of

fact, there has been recognition by Congress of the use of
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mlitary comm ssions and other tribunals in the Uniform Code of
Mlitary Justice and other authorities.

There has been a dramatic evolution in mlitary justice
and how things are done in the mlitary justice system over the
past 50 years. And | think that is relevant to this debate. And
| will try totieit in as we go fromthe issue of dealing with
the perpetrators of the events of Septenber 11th either in an
Article Il Federal crimnal court versus a court martial versus
the mlitary tribunal which have been proposed. The reason that
| suggest that progression is because what is going to be done in
the mlitary tribunals, in ny opinion -- and this is not inside
informati on fromthe Departnent of Defense but in ny opinion
| ooki ng at what's happened in the past -- certainly a starting
point for what's going to happen in mlitary tribunals will have
sone relation to how mlitary courts operate.

When the tribunals were conducted, when the comm ssions
were conducted, in Wrld War |1, both those that were done in the
case of Quirin, although there were key differences between those
cases, the Quirin cases, involving saboteurs that were caught six
nmont hs after Pearl Harbor, and several thousand tribunals,
conmmi ssions, that were conducted after World War Il to deal with
those of the German and the Japanese armes that had violated the
Laws of War, there is an inportant statistic in there that | also

think is inportant that | will speak to later in terns of the
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results of those comm ssions, but basically they were nodel ed,
what they did in the tribunals, was nodeled in sonme respect -- it
was not intended to be identical -- but they use as a starting
poi nt how we were trying cases under the Articles of War, how we
were trying courts martial. So |logic would suggest that if you
are going torely on a mlitary solution as a follow-on or sone
subset of what happens in mlitary justice, that what happens in
courts martial should have sonme bearing on it.

First, in conparing Federal crimnal court prosecutions
versus courts martial, | think there is kind of an instructive
point for all of us to take into account. | amglad that Chuck
guot ed both the Vice President and the Attorney Ceneral and what
they said early on with respect to the use of the tribunals. |
nmust express vigorous di sagreenent with their point about what is
deserved and what is not deserved. W don't nmake decisions as to
what fora we send crimnals to for judgnment based on what they
deserve. If that were the case with Tinothy MVeigh, | don't
t hi nk nuch effort would have been spared in his case.

It was not a question, and it is not a question, of
what the person deserves. It depends on what is the |awful basis
to take action. And that is where the determ nation and the
support in international [aw for dealing w th unlawf ul
conbat ants, those who enter surreptitiously, those who do not

carry their arns openly, and those who do not conformtheir
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conduct with the Law of War and, in this case, those who
perpetrated the Septenber 11lth attacks targeting civilians, a
cl ear and egregious violation of the Law of War, so these
participants clearly fall into that category, and the wealth of
authority says they can be dealt with nore summarily than others.
That is accepted through international |aw

And that is an inportant point to renmenber, because
that should be the starting point. The debate was skewed at the
begi nning of this on the presunption, alnost, that we deal with
all crimnals in the same way. They should al ways have the sane
protections, generally, of those you would find in a Federal
crimnal court.

Well, if you take, for exanple, what happens in a
Federal crimnal court and conpare it to what happens in a courts
martial, and consider the population that is subjected to justice
inthe mlitary, | would ask you what group of people generally
woul d you consider to be nore deserving of the greatest
protections that we can provide than those who put their |ives on
the line on a regular basis and risk their lives in the cause of
nati onal defense? Yet we do not give themthe sane rights that
accused would receive in a Federal crimnal fora.

Wiy is that? That is because Congress recogni zes that
in the circunstances in which the mlitary nmust operate, when

commanders are charged with acconplishing difficult m ssions and
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with the welfare of their subordinates, under circunstances that
have no parallel in the civilian world, sonething different needs
to be used. You cannot sinply rely on the Federal court system
because that is not a workable or useful solution to the issue.
So they canme up with the Uniform Code of MIlitary Justice in 1950
t o make uni form what was not.

Alittle bit of history: The Arny was under the
restrictions and the guidance of the Articles of War. There were
articles for the governnent of the naval forces. The Coast Guard
had their disciplinary laws. At the end of World War 11 of
course, we established the Air Force. So we had a | arger defense
establishment. And Congress decided to come up with one uniform
code that would apply to all the services.

And in doing that, they gave the President the
authority to prescribe the rules. Generally, he follows what you
would do in a Federal court, but, to the extent that's not
practical, he has the authority to nodify the rules. And as a
result of that conbination of statutory authority that the
Congress has given him through the Uniform Code of MIlitary
Justice and his rul e-maki ng procedure, the process has evol ved.

But they recognized that sonmething different had to be
good enough for mlitary personnel, a very deserving popul ation.

And that is a good exanple that due process does not have to be
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identical. It can be achieved, and you may have a different form
of it.

Now, by parallel logic, when you go frommnmlitary
courts to tribunals, or to comm ssions -- let nme call them
"comm ssions"; that's the termthe admnistration is using and
t hey were tal king about using conm ssioned officers, so mlitary
commi ssion -- there are differences. Wy are there differences?
Well, there are differences because the | awful basis for
conveni ng those bodies is in an extraordi nary circunstance, when
you're dealing with the unlawmful conmbatants. And the very
practical issues that the President has raised, if you can deal
with themin a nore summary fashion -- no one is saying that al
we are going to do is check their identification and proceed with
execution. What they're saying is we are going to do sonething
to judge these people. But because we don't have to do, by the
standards of international |aw, as nmuch as what we do in other
cases, what is it that's going to constitute a full and fair
trial?

Well, | would suggest that just as in World War 1|1
where they took the nodel of what was happening in courts marti al
and adjusted that nodel for the tinme, that what they should do --
this is ny opinion again -- is |look at the nodel that we have in
the mlitary court system and gear that back to acconmodate the

very practical concerns that the President has stated. There are
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legitimate public safety concerns. G ven what this group, a
(aeda, has denonstrated they are capabl e of doing, the gl oba
reach, and the ability to inflict terrorismon a massive scal e,
there certainly will be public safety concerns if we were to try
these cases in New York City or Washington, D.C , or any other
public venue in the United States. It is not a frivol ous
argunent to say that there are safety concerns.

Secondly, the conprom se of intelligence is an
extrenely inportant consideration. And | would point here again
to the Quirin exanple, the case of the saboteurs in Wrld War 11
Agai n, that happened six nonths after Pearl Harbor. As one of ny
predecessors, a judge advocate general nany tines renoved,
poi nted out, when he was asked to explain why the proceedi ngs
were cl osed, he pointed out that there are nmany questions that
our enem es are puzzling about right now as a result of us
capturing these saboteurs. They're wondering how we caught them
so qui ckly, what our intelligence sources were, how far we are,
how deeply we can reach into their intelligence network, what
capabilities we have at our borders to capture them And, he
said, we have no intention of hel ping our enem es solve this
puzzle and give themthis information. And the only way not to
tell themis not to tell them

So we did sonething at the beginning of the war, where

there were legitimte concerns about releasing too nmuch

ARTI Transcripts
(202) 347-0030 and wwwe.artitranscripts.com



16

information and affecting our ability to provide not just for the
public safety but for a successful prosecution of the war, and
they had a very restrictive environnent. Now, after the war,
when they conducted the mlitary tribunals in Japan and in

Eur ope, many of those proceedi ngs were open. |In Europe, also an
instructive figure, they put alnost 1,700 German sol diers before
mlitary comm ssions. |In Japan they had al nost 1,000. The
conviction rate in those proceedi ngs was about 85 percent.

Now, for conparison today, in the Federal courts it's
about 93 percent. The courts martial conviction rate is about 93
percent. So | would suggest to you that, for those who have said
or claimed that you cannot get a fair shake, you cannot expect
fairness frommlitary officers who are charged with the judgnment
of others, in that kind of scenario that it cannot be fair, |
suggest that the track record, the historic record, shows
ot herwi se.

And these were with officers who sat in judgnment, U S
mlitary officers who sat in judgnent of the eneny, people who
were responsible for the deaths of their coll eagues, of their
subordi nates. Yet they were able to renove them self enough and
to be dispassionate enough to do it in a way that resulted in
that conviction rate. And that does not even take into account
what may have washed out in the process before going to trial.

Undoubt edly, in the screening of who should go before a
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conmi ssi on, sone evaluation of the evidence was made, and there
had to have been determ nations that certain of the accusations
were not sufficient to go before tribunals.

But the President has noted the conprom se of sensitive
intelligence. And | think, as a general proposition, at the
begi nning of this there were many criticisns about the failures
of our overall intelligence effort in not being able to predict
that sonmething like this was comng. And it also is very
reasonable to say, in the course of this, as we gather
information, it is a very legitinate concern to nake sure that
we're not giving away information that would inhibit our efforts
to continue the war on terrorism

Finally, on the evidentiary rules, where there is
anot her reason why you need sone flexibility, there is a great
di fference between gathering evidence under the nornal
restrictions of |aw enforcenment and gathering information in the
context of a mlitary operation. CObviously we have restrictions
in place, and exclusionary rules that we apply in the courts
t hroughout the country, in order to discourage the inproper
conduct of |aw enforcenment officials -- because that has occurred
in the past. And the way to do it, the courts have adjudged, is
not sinply to punish those who have erred -- and in sone cases

it's not necessarily intentional -- but they concluded that the
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greatest disincentive to that kind of conduct would be sinply to
excl ude the evidence.

Now, when you go into a mlitary operation, which is
what we are engaged in now, as part of the operations, if they're
gathering informati on, not gathering evidence for crimnal
prosecuti on purposes but gathering evidence for intelligence to
conduct further operations, it would be illogical to suggest that
those collecting that information should or would conformtheir
conduct to the rules that would be acceptable for the adm ssion
of evidence in the Federal courts. Sone flexibility has to be
accorded, because there can be probative evidence gathered in
that way. And there are nmethods to exam ne evidence and consi der
the methods with which it was obtained to determ ne whether it
has the indicators of reliability and trustworthi ness and whet her
t hey have sone probative val ue.

So, again, | would suggest that if you take the
analysis in those ternms and | ook first at the conparison of
Federal courts versus courts martial, there is a good exanpl e of
situations where there are differences, significant differences,
and certainly supported by specific provisions in the
Constitution to treat the respective groups that way. But there
are differences, and you can still achieve due process in sone

formin the way you need to.
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And with respect to the comm ssions, in iy estimation
and ny judgnent, the President has said these will be full and
fair proceedings. And he can do that. There will be a way to do
that and, at the sanme tine, take into consideration the other
i nportant points that he nust.

And ny tinme is up, so | look forward to your questions.
Thank you.

(Appl ause.)

MR. PENA: Thank you, M ke.

Qur next speaker is Brigadier General (Retired) Joseph
Robert Barnes, or Bob as I call himon the tel ephone. He has a
32-year career in the Arny, first as an air defense officer and
then as a judge advocate. His final assignnent was as the
Assi stant Judge Advocate CGeneral for Cvil Law and Litigation,
where his responsibilities included the defense of Arny personnel
incivil litigation and contract disputes, and the supervision of
Arny lawers serving as trial and appell ate defense counsel in
courts martial .

Previously he was the Assistant Judge Advocate General
for Mlitary Law and Operations, where his responsibilities
i ncl uded providing legal advice on mlitary justice matters,
energency authorities, and on donestic and international mlitary
operations involving the Arnmy -- certainly quite relevant to what

is going on today. H's other assignnments included Staff Judge
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Advocate, U S. Arny Forces Command; Senior Legal Advisor to the
Joint Task Force A ynpics; Chief, Adm nistrative Law D vi sion;
and Deputy Legal and Legislative Counsel to the Chairman of the
Joint Chiefs of Staff.

General Barnes received a bachelor of arts in
bi ochem stry and physiology fromthe University of Kansas and a
juris doctor nagna cum |l aude fromthe University of Kansas Law
School .

Bob.

JOSEPH ROBERT BARNES,
BRI GADI ER GENERAL, U.S. ARWY (RET.),

FORMER ASSI STANT JUDGE ADVOCATE GENERAL

MR. BARNES: Thanks, Chuck. [It's an honor to be here
totry to add sonmething to this critical debate that's going on
in our country. | think it is an interesting testinony to the
nature of our country that we are having this debate at all Kkinds
of levels. |'mproud of us as a people.

In ny portion of today's panel | would |like to discuss
the possibility and advantages of using an international mlitary
tribunal for the trial of persons associated with the events of

11 Sept enber.
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Per haps the fundanental question that underlies the
current debates on mlitary tribunals is whether we are dealing
with a problemof |aw enforcenent, of crine and crimnals, or a
situation of arned conflict, of enemes and targets. W don't
fit neatly into either category, in ny opinion. W are | think
in a gray zone, in between crinme in the ordinary sense and war as
classically understood. It is this mxed character that has nade
the determ nation of the proper response a difficult one indeed.
Yet, in this anbi guous zone, the closest avail abl e anal og has
appeared to be that of a crinme conmtted by unlawful belligerents
within the context of an armed conflict; that is, a war crine.

In the classic sense, war of international character
involves the action of a state and individuals as agents of that
state. W are not dealing with that here. W are dealing with
i ndi vidual s not of a state but of an organi zed group. Again, are
menbers of such a group suspects to be apprehended or enemes to
be targeted, or perhaps both?

The sinple fact is we are troddi ng ground now wit hout,
in ny opinion, a clear |egal reginme or precise historical
precedent to guide us. In ny view, that is one of the reasons
this debate is so inportant.

Many argue, and | think sone of ny panelists today wl |
take this view, that at the end of the day we are dealing with

crimnals and that the crimnal law, with all the panoply of
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procedures and investigations and judicial review and context, is
t he best course to follow Yet these are not ordinary crimnals.
The threat they pose to both donestic safety and international
peace and security transcends ordinary crinme. Gven the
increasing availability of weapons of mass destruction -- and
pl ease, God, they don't already have them -- the danage they can
cause to donestic security and international peace and security
isreally nore akin to that of a rogue state than to an ordinary
crimnal. So as we debate the proper response, | would urge us
to keep that reality and that context in mnd

Nor, in my view, is the donestic crimnal |aw of the
United States truly adequate to deal with the problem For
exanple, it is not at all clear to ne that the acts of Septenber
11th would fall within the scope of the 1996 War Crimes Act. In
my opinion, they do not. That is carefully circunscribed to
certain provisions of the Law of War. And, in ny view, the acts
do not fall within that. The problens of procedure and
protection of sensitive information have been di scussed at
length, and I won't go into themin ny portion, although of
course | will respond to any questi ons.

What has been | ess discussed perhaps is what, in ny
opi nion, is the greatest weakness of our crimnal |aw systemwth
regard to response to the Septenber 11th events. And | won't go

into this in great detail now, but perhaps | can respond to a
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guestion later. | would ask you to conpare the difference

bet ween the | aw of conspiracy on the one hand, in our crimna
codes, and the |aw of conmand responsibility on the other, in the
context of the Law of War. They are quite different.

Now l et nme turn to what |'m supposed to be talking
about, which is an international mlitary tribunal. The use of
international mlitary tribunals for the trial of persons accused
of war crinmes is clearly not new. Such tribunals have been
enpl oyed, just as national mlitary tribunals have, for
centuries. And like a national mlitary tribunal, they are
creatures, in the first instance, of the Law of War. Most
notabl e historically of course were the international mlitary
tribunals following Wrld War Il that Mke Nardotti has already
menti oned. The legality of such tribunals under both donestic
and international law to adjudicate violations of the Law of War
| think is well established. However, there renmains that gray
zone question: Are we at war?

As creatures of the Law of War, both national and
international mlitary tribunals depend, at least as to their
substantive | aw, on the existence of a state of conflict
sufficient to bring the Law of Var into play.

The first question to be addressed then is: Does a
state of international armed conflict exist? Wth regard to

Afghanistan, | think it is safe to say there is no question about
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that. But let ne focus now on Septenber 11th, not on what
happened afterwards. Did, at that nonent of the first inpact of
the first airplane, a state of international arned conflict
exist? Can private parties, not acting on behalf of a state, no
matter how horrific their act, create an international armnmed
conflict?

This is sone of that gray zone and untrodden ground
that | have been tal king about. In my opinion, we have been, we
are, and private parties can indeed trigger, a state of
international arned conflict, inplicating and giving rise to the
applicability of the Law of War.

Now I will speak in a mnute about the policy
advantages of an international mlitary tribunal, but let ne
state at this point that, to ne, probably the nost conpelling is
that I think they woul d serve as a powerful engine for the
devel opnent of customary international law to regulate this very
gray zone between crine and war we are likely to find oursel ves
in for a good part of this century, just as the Nurenberg
Tri bunal was a powerful engine for the devel opnent of
humani tarian | aw and | aw of genoci de and crines agai nst peace and
i ndi vidual responsibility as officials for their international
deal i ngs.

So, are we at war? Are we, nore accurately stated --

in fact, in the Departnment of Defense, we now talk of the | aw of
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armed conflict rather than the Law of War -- are we in a period
of arnmed conflict? As | said, | think we are. Well, what
supports that?

For one thing, | think some critical internationa
bodi es have taken that future, either explicitly or inplicitly.
| think the North Atlantic Council's determnation to invoke
Article V of the NATO Treaty, which is predicated on the
exi stence of an armed attack agai nst one of its nmenbers, is
powerful evidence in that regard. | think the Security Counci
resol ution, based in part on Article 51, the inherent right of
sel f - def ense against arnmed attack, is nore evidence of that.

Donestically, the Senate joint resolution, for whatever
else it is or does, authorizes the use of arned force, whatever
nmeans necessary -- in ny view, the nodern functional equival ent
of a congressional declaration of war. So, the Law of War
applies and, therefore, there is a |l egal basis both for national
and international mlitary tribunals, in nmy opinion.

As conpared to a national mlitary tribunal now, an
international mlitary tribunal offers a nunber of distinct |egal
and policy advantages, both donestic and international. Such a
tribunal would be created by executive agreenent anong severa
states -- a sort of juridical coalition of the willing, if you
will -- and would conbine the President's authority as

Commander -in-Chief with his constitutional authority for the
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conduct of foreign affairs. This confluence of authority would
create the strongest possible posture should the jurisdiction of
an international mlitary tribunal be challenged in a U S
Article Il court.

It woul d conmbine both the Suprene Court's recognition
in a series of cases that national and international mlitary
tribunals are not courts of law or equity within the neaning of
Article Il and the traditional reluctance of the judiciary to
intervene in foreign affairs -- here specifically with the
executive branch's determ nation that an international state of
armed conflict existed, sufficient to trigger the Law of War.

At a nore technical |level, the use of an internationa
mlitary tribunal would undercut any argunment that, by virtue of
the wording of Article 36 of the UCM], the procedures of a
mlitary tribunal would be required, as a matter of statute, to
align closely with those of courts martial.

From a donestic and international policy perspective,
the international mlitary tribunal has manifest advantages. On
t he donestic side, use of an international tribunal would, in ny
view, not trigger the sanme | evel of concerns about civil
liberties that possible use of a national mlitary comm ssion
has, if for no other reason than it would be less |ike a donestic

crimnal trial, and less likely to raise concerns, | think, about
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the trial in that formof a U S. citizen or a person with an
established | egal nexus to the United States.

As an old, in many senses, practitioner of mlitary
justice, | would also note that the international mlitary
tribunal would be clearly distinct froma court martial in the
public perception, in a way that national mlitary tribunals
woul d not be, wth, | think, manifest advantages to the long-term
perceptions of the fairness of mlitary justice.

At the international level, the international mlitary
tribunal al so has manifest policy advantages. For one, it would
enphasi ze the nature of the conflict as not sinply the United
States versus al Qaeda but, rather, as the entire internationa
community versus international terrorists, helping cenent the
standi ng of those international terrorists as the new hostis
humani gentium the enem es of all mankind.

The procedural start point of an international nmilitary
tribunal would not be our Article Ill procedures or the Uniform
Code of MIlitary Justice but, rather, the Nurenmberg Tribunal and
the International Court for the Trial of Crimnals in Yugoslavia,
the I1CTY. Those tribunals used well-recogni zed procedures at the
international |evel that are well-suited to suit both the safety
of witnesses and the protection of sensitive information. |
m ght also note that the use of an international mlitary

tribunal would serve to naintain the credibility of the
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expressi ons of concern we have made in the past with the use by
ot her nations of national mlitary tribunals for the trial of
both domestic or international terrorists.

Coul d an I Ml be established by a coalition of the
willing outside the auspices of the U N ? |'mrunning out of
time, so let ne just state ny conclusion. Absolutely yes.
Nations of the world are still enpowered, along with the U N
to, by agreenent, forminternational tribunals.

So, why not just go to the U N and ask the Security
Council to do it? There are two reasons. And | think these two
reasons are behind the thundering silence, if you will, on this
issue. One is concern about the death penalty, and two is
concern about | oss of control of sensitive information. Mny
woul d say, well, an international mlitary tribunal is
i npracticabl e because it couldn't adjudge the death penalty.

| just sinply think that is not true. For one thing,
often cited is the European Convention on Human Ri ghts as a
prohi bition agai nst the death penalty. Yet, Protocol 6, Article
1, of that Convention, which actually creates that for nations
willing to signup toit, creates within it an exception that
nati ons can avail thenselves in tinme of war, or inmnent war,
aut horizing themto reinpose the death penalty. But even aside
from aski ng one of our European allies to go through that

national process, there are nations that are key allies in this

ARTI Transcripts
(202) 347-0030 and wwwe.artitranscripts.com



fight that would join us, | think, in a coalition of the
juridically wlling.

Let me nention two: Turkey and Russia. Wy
particularly Turkey and Russia, aside fromthe obvious, that they
continue to have the death penalty in their national systens?
One, Turkey is a denocratic, secular Muslimstate, and their
participation in an international mlitary tribunal would send a
powerful nmessage to the Islamc world that it is not in fact U. S.
v. al Qaeda, and that in fact the acts of Septenber 11th are not
t he proper acts of an Islam c person

Russia will be a key ally, is now, and will be even
nore so in the future, on the control of flow of weapons of nmass
destruction to international terrorists. | think an I M
i nvol ving our three nations could establish an inportant
foundation for the continuing battle against international
mlitary terrorism

Let me concl ude by saying the two maj or advantages, in
my opinion. One is, just like Nurenmberg served as a forumfor
the world on the horrors of the Nazi regine, so too could an
international mlitary tribunal serve as a forumfor the world,
inits largely public proceedings, on the probl em of
international terrorism Also, as | nentioned, just |like the
Nurenberg tribunals did with regard to the devel opnent of

humani tarian | aw as customary international law, with all the
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lead to simlar developnment in a legal regine to regulate this
gray zone in which we now find oursel ves.

Thank you very much

(Appl ause.)

MR. PENA: Thank you, Bob, for | think a different and
i nteresting perspective on the issue of tribunals.

Qur next speaker is Lee Casey, who is a partner at the
law firm of Baker & Hostetler, here in Washington, D.C. His
practice areas include adm nistrative, environnental, and Federa
constitutional law, as well as public, international and
international humanitarian law. Prior to joining Baker &
Hostetl er, he was an associate with Hunton & WIIi ans,
specializing in international, environnmental and constitutional
| aw.

From 1986 to 1993, M. Casey served in various
capacities in the Federal Governnent, including the Ofice of
Legal Counsel and the O fice of Legal Policy at the U S.
Department of Justice. At the Ofice of Legal Counsel he was
responsi ble for advising the Attorney General and the Wite House
on issues of constitutional |law and statutory interpretation.
The O fice of Legal Policy served as a think tank for the Reagan

Justice Departnent.
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M. Casey is a graduate of the University of M chigan
Law School and his undergraduate degree is from Qakl and
Uni versity in Rochester, Mchigan. He is a nenber of the
California, Mchigan and District of Colunbia Bars. He has been
an adj unct professor of |aw at George Mason University School of
Law. And sone of his publications include "Against an
International Crimnal Court,” with David B. Rivkin, Jr., in
commentary, and "Presidents and War Powers: Another View," al so
with David B. Rivkin, Jr., in commentary.

Lee.

LEE CASEY,

BAKER & HOSTETLER

MR. CASEY: Thank you.

| would Iike to spend a little bit of time tal king
about sone of the constitutional issues that the use of mlitary
commi ssions raise. At the outset, however, | would |like to point
out that | think nmuch of the criticismthe adm nistration has
recei ved on account of the President's order has been unfair.
Much of it has in fact been well thought out and reasoned, but
there certainly have been a nunber of individuals who | think
have gone over the top -- WIlliam Safire for instance, who

accuses the President of seizing dictatorial power; fornmer Deputy
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Attorney General Phil Heymann, who recently suggested that we
were going to have a Paraguay on the Potomac, and that the
President had clained the critical powers of a police state.

| think probably, though, the nbst interesting coment
that 1've seen cones from Justice Richard Gol dstone, of the South
African Constitutional Court. Justice Col dstone believes that
i ndi vidual s brought before these mlitary tribunal comm ssions
will get a "second- and third-class justice." Wll, he should
know. From 1993 to 1996, he served as the prosecutor of the
International Crimnal Tribunal for the Forner Yugoslavia in The
Hague, where the characteristics that make military conm ssions
so troubling -- the lack of a jury, conviction based on a
two-thirds vote, secret hearings and secret w tnesses, the use of
uncontrol | ed hearsay evidence, the |ack of an independent
appeal -- are all on display every day. They don't even charge
you for the ticket.

Mor eover, the proposed International Crimnal Court,
t he permanent court, would also feature these attributes. And
many of the President's staunchest critics -- Amesty
I nternational, Human Rights Watch, the Lawers Committee on Human
Rights, to nane a few -- have fully and enthusiastically enbraced
the 1 CC

There is, however, | think one crucial difference.

While the President's order falls within a narrow, rarely invoked
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exception to the general rules of American justice, in these
international institutions they are business as usual.

Now, none of this suggests that the President's order
is not deeply troubling or that there are not honest and serious
questions regarding its constitutionality. The order is broadly
drafted, and it could clearly be applied in an unconstitutional
manner. However, the sanme can be said for npst statutes passed
by Congress. The order itself subjects no one to trial by
mlitary commssion. It merely creates the franework for such
trials if the President authorizes them

| f that authorization cones, there is reason to believe
that the President will not exceed applicable limts on their
usage. H's own statenents, indicating that the affected
i ndi vidual s are "unl awful conbatants,” and Judge Gonzal es's
affirmati on that the order does not purport to preclude judicial
review through the wit of habeas corpus, suggests that the
adm nistration fully understands those |imtations.

That said, the constitutional status of mlitary
conmi ssions remains a conplicated question. They represent
departures from sone of the nost fundanental tenets of our Conmon
Law system For anyone schooled in the history of the Conmon
Law, they dredge up vague nenories of ancient battles and
| ong- dead nmen, of rule by major generals, of bloody assizes, and

Kirke's dragoons. Today these references seem hopel essly
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obscure, but the Constitution's framers woul d have recogni zed
each, and each woul d have sumobned an entire spectrum of |ega
and political associations, just as references to Vietnam or
Wat ergate or Mnica do for us.

To a man, they could have expl ained that nore than a
century earlier AQiver Ctommell had ended Britain's brief
republ i can experinment, inposing a mlitary dictatorship, and
governing the country through his major generals. That a
generation after that, in 1685, Colonel Percy Kirke, while
putting down a rebellion in western Engl and, had inposed drunmhead
justice, "hanging nen without so nmuch as the forumof law, " as
one contenporary stated, only to be followed a few weeks | ater by
Judge George Jeffries, who conducted a series of summary trials
and executions, dubbed the bl oody assizes.

These events, and their role in the glorious revolution
of 1688, were all part of the Whig interpretation of history,
which itself was part and parcel of the |legal and political
| anguage of the founding generation. Mny of the franers and
ratifiers of the Constitution distrusted mlitary power. And
whet her the new Constitution would even permt a federal standing
arny was seriously debat ed.

More than anything el se, the survival of a national
arnmed force was a tribute to Washington. By sinply going hone

after the Revolution, he had exorcised Ctrommel | 's ghost, and the
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powerful and civilian-controlled arned forces of the United
States are indeed his legacy. But for all of the discussion of
mlitary affairs at the founding -- and there was plenty of it --
there appears to have been little thought given to the specific
question of when or whether mlitary justice m ght be used in the
United States. This may have been because the franers assuned it
never woul d be. However, WAshi ngton, as Commander -i n- Chi ef
during the War for Independence, had used mlitary conm ssions
many tines, and the potential was clearly present when that title
and authority was vested in the new presidency.

The Suprene Court did not actually address the issue
until nore than 75 years later, inIn Re MIligan, a case from

1866. Like a nunber of individuals during the Cvil War, Landin

P. MIligan, an all eged Confederate synpathizer, was tried for
his lifein amlitary conmssion. 1In reviewng the case, the
Suprene Court framed the question as whether MIIligan, who was

not "a resident of one of the rebellious States or a prisoner of
war, and never in the mlitary or naval service," was subject to
trial by mlitary conm ssion when the civilian courts were open
and avail able. The answer was no. No usage of war, the Court

rul ed, could sanction a mlitary trial for any offense whatever
of a citizenin civil life in no wise connected wwth the mlitary

service. And that remains the | aw today.
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In the United States, so long as the Article Ill courts
remai n open, no civilian can be subjected to trial by courts
martial, mlitary comm ssion, or any other mlitary authority.

The MIligan court, however, did not consider whether
an individual, not regularly enrolled in the arned forces but
who, neverthel ess, undertook the activities and therefore the
status of a conbatant, could be tried by mlitary conmm ssion.
Under the Laws of War, as recognized in the United States and
el sewhere, there are three classes of person: civilians, |awful
conbatants, and, as we've heard, unlawful conbatants. The
category of unlawful conbatant incl udes spies and saboteurs and
anyone el se who undertakes hostile action but who is not
subordinated to regular mlitary command, in uniform carrying
arms openly, and is part of a body that acknow edges the force
and effect of the Laws of War.

Gsama bin Laden, al Qaeda, and sinmlar terrorists are
in fact textbook exanples of unlawful conbatants. And here there
is an inportant distinction. Merely because an individual is
accused of a violation of international humanitarian | aw does not
make hi man unlawful conbatant. The questions are quite
distinct. So that a civilian accused of offenses, at least in
the United States, would be entitled to be tried in the regular

civilian courts.
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Unl awf ul conbat ants, however, are entitled to very mnuch
| ess. Once, they could have been killed out of hand, |ike
outl aws. Today, sone basic process is probably required under
customary international law. There is no question, however, that
unl awf ul conbatants may be subjected to mlitary conm ssions,
wi th mniml procedural protections, not because they are accused
of particularly heinous crines but because, as a class, unlawful
conbat ants are considered to be so dangerous, unacceptable, and
contrary to the interests of all civilized states, and they may
be condemmed nerely for being unlawful conbatants.

And this is true even if they are captured in the
United States while the civilian courts are open, and even if
they are Anerican citizens. Such treatnment does not violate the
rule of In Re MIIligan because the individual s involved are not
civilians.

This, at any rate, is the rule and rationale of the
second Suprene Court decision to address the use of mlitary
comrmissions in the United States Ex Parte Quirin, which there has
been a great deal of talk about recently, and of course it has
al ready been referenced here. This case, from 1942, is the
authority under which the President's order has clearly been
issued. Qirin involved the trial of eight nen, one of whom was
an Anerican citizen, who were recruited by Germany as saboteurs

during Wrld War I1. None of the nmen appears to have been
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enlisted in the German Arny, and all were to be paid for their
services as saboteurs. Al were taken before perform ng any act
of sabotage. The President ordered their trial before a mlitary
conmmi ssion, in accordance with statutory provisions that remain
on the books today. Al were condemmed; six were executed.

In reviewing their case, the Court approved the use of
mlitary comm ssions, holding that each defendant was an unl awf ul
conmbat ant, subject to trial and punishnent by mlitary tribunals
for acts which render their belligerency unlawful. MIligan was
carefully distinguished on the ground that he had never been a
conbat ant, unlawful or | awful

Al of this, of course, took place in the context of a
decl ared war; and this fact was at |east noted by the Quirin
court in its reasoning. But the Court did not, and never has,
addressed the specific question of whether unlawful conbatants,
when captured in the United States, can be tried by mlitary
conmi ssi on when Congress has not declared war. And this is
indeed a critical point, because the Laws of War governing
unl awf ul conbatants apply only during a period of arnmed conflict.

An i ndividual who behaves as an unl awful conbatant in
time of peace would likely be considered a terrorist, but would
al so be nerely a crimnal suspect, subject to trial in the
civilian courts. In this regard, there are powerful argunents

that a formal declaration is not necessary for the United States
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to be considered at war. And they are grounded in precedence
fromthe Republic's earliest days, when the Constitution's
framers and ratifiers still ran the governnent they had created.
Specifically, in 1802, Congress authorized hostilities
between the United States and the Bey of Tripoli wthout a form
declaration of war. In doing so, it authorized the President to
"cause to be done all such other acts of precaution or hostility

as the state of war will justify," suggesting that it believed a
state of war could exist even though it had not formally declared
it.

This was al so the conclusion of the Suprene Court in
two cases fromits 1800 and 1801 terns. Both cases, Bas v. Tingy
and Tal bott v. Seeman, involved the neasure of prize noney due
for the capture of ships at sea, which depended in that instance
upon whether the United States had been at war with France. The
Court ruled that it had been, based upon the actual naval
hostilities and Congress' authorization of those hostilities.

In the Tal bott case, Chief Justice Marshall noted that
Congress may authorize general hostilities, in which case the
general Laws of War apply, or partial hostilities, in which case
the Laws of War, so far as they actually apply to our situation,
must be noticed. The Laws of War with respect to who is and who

is not alawful conbatant are so basic that it is difficult to

argue that they do not apply whenever there is an arned conflict,
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and in fact that is the accepted international rule. This
clearly suggests that unlawful conbatants can be subjected to
trial by mlitary comm ssion during an undecl ared war.

At the sane tinme, it is true that Quirin was decided
during a period of declared war, and it remains the only Suprene
Court precedent specifically approving the use of mlitary
comm ssions within the United States. This is a very close call.
Seeking a declaration of war would certainly have put the
President's order on the best possible |legal foundation. It
cannot be said, however, that in authorizing the use of mlitary
comm ssions to try what he has hinself described as unl awf ul
conbat ants the President acted unreasonably or arbitrarily. He
is fully entitled to interpret the Constitution's requirenents in
executing his office, keeping in mnd that, in the end, the
Supreme Court will indeed have the final word.

Thank you.

(Appl ause.)

MR. PENA: Thank you, Lee.

Before we get to our |ast speaker, there have been a
| ot of cases thrown out and | egal terns, | hope everyone is
taking notes; we are going to have a quiz after the forum That
will be the entree to | unch.

Qur | ast speaker today is ny coll eague here at Cato,

Tim Lynch, who is the Director of the Institute's Project on
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Crimnal Justice, which exanm nes governnmental policies for their
constitutionality and efficacy. Timis an outspoken critic of
police m sconduct and corruption, hate crine |egislation, gun
control, and the mlitarization of police tactics. |In 2000, he
served on the National Commttee to Prevent Wongful Executions.

Since joining Cato in 1991, Tim has published articles
in the New York Tinmes, the Washi ngton Post, the Wall Street
Journal, the Los Angeles Tinmes, the ABA Journal, and the National
Law Journal. He has been seen on TV shows such as the Lehrer
Hour, NBC Ni ghtly News, ABC World News Toni ght, Fox News
Channel's the O Reilly Factor, and G SPAN s Washi ngton Jour nal
He has also filed several amicus briefs in the U S. Suprene Court
i n pending cases involving constitutional rights.

Timis a graduate of the Marquette University School of
Law and is a nmenber of the Wsconsin and District of Colunbia
Bars.

Tim

TI'M LYNCH, DI RECTOR,

PRQIECT ON CRI M NAL JUSTI CE, CATO I NSTI TUTE

MR. LYNCH. Thank you.
| would like to begin nmy talk by agreeing with

everybody who has said that the attacks of Septenber 11th on the
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Wrld Trade Center and the Pentagon really represent not just a
crime but an act of war. Qur country has been attacked by, in ny
view, a group of barbarians, who have technol ogi cal know how.
They use cell phones; they use | aptop conputers; they have
|earned to fly airplanes. But what is nost disturbing is that
t hese people hold a phil osophy that exhibits really nothing but
contenpt for human life.

Qur country, in my view, stands for the exact opposite
of what these people believe in. Qur country is founded upon a
decl aration and a constitution that acknow edge and enhance the
dignity of individual human life. These fanatics deeply resent
free societies, where individuals get to make up their own m nds
about how they want to live their owm lives. W nust respond to
this new threat without |osing sight of what we are fighting for.

Qur troops are not just defending our buildings against
having themtorn down and destructed. They are not just
def endi ng a popul ati on of nice people who happen to live in the
geographi c | ocation between Canada and Mexico. Qur troops are
def endi ng the basic American idea that individuals have the right
tolife, liberty and the pursuit of happiness. In ny view that
i s what makes Anmerica the nost unique country in all of world
history. It is that we acknow edge that individuals have rights

t hat nust be respected.
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Qur governnent nust defend those rights agai nst enem es
both foreign and donestic. That is the whole purpose of
gover nnent .

Now, having said that, | have to say that sonme of the
actions taken by our governnment since the Septenber 11th attacks
here at home are very, very troubling. | know that President
Bush and his Attorney Ceneral are acting in good faith and that
they are attenpting to forestall additional attacks by other
terrorist cells that may be here in Arerica. At the same tine, |
am absolutely certain that the President has overstepped his
authority under the Constitution when he issued the executive
order that he did on Novenber 13th. The order sweeps way beyond
the idea of capturing al Qaeda |eadership in Afghanistan and
trying them for war crines.

The President, with this executive order, is basically
saying this:

| am declaring a national enmergency. | am assum ng not
only the executive powers of the police and prosecution, which
the Constitution vests in the Ofice of the President, | am
assum ng the powers of the legislature, and | am assum ng the
powers of the judiciary. | wll be the policeman, the
prosecutor, the legislator, and the judge. | am al so suspendi ng
the right to trial by jury, the right to a speedy trial, the

right to a public trial, the protection agai nst
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self-incrimnation, and the protection agai nst doubl e j eopardy.

| am al so suspending the wit of habeas corpus. For the tine

bei ng, these special powers which I amassumng wll only affect
noncitizens in America. However, | reserve the right to revise
this executive order at any tinme. Abraham Lincoln and Franklin
Roosevelt suspended the Bill of Rights for American citizens, and
| reserve the right to do so if | deemit appropriate.

Now, | know full well that President Bush has not
expressed hinmself in this way. But when it cones to the
government, it is always nmuch nore inportant to watch what they
do and pay less attention to what they say, at least if you
really want to know what's goi ng on.

What | have given you, | think, is a very fair and
candi d description of what this executive order nmeans. | know
that the President and his advisors say it's very, very limted.
Maybe there will only be 12 people or less that will be tried
before these mlitary tribunals. But the fact is that this
executive order is attenpting to set a precedent, and this
precedent is drawi ng distinctions between citizens and
noncitizens, and it is setting a precedent about what the
Presi dent can do under our Constitution.

Just after the Cvil War, the Attorney Ceneral of the
United States went before the Suprene Court and he said that the

provisions of the Bill of Rights were, what he called, peace
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provi sions. He said that, during wartinme, the President is
Commander -in-Chief, and during that tinme he becones the suprene
executive, the suprene |egislator, and the suprene judge.

Now, even though the Suprenme Court rejected that
argunent, there are people here in the Wite House, in the
Justice Departnent, people outside of the governnent, who stil
hold on to that view, the view that was rejected by the Suprene
Court in that case just after the Civil War, Ex Parte MIIigan.
And they hold this view very sincerely. They think that during
wartinme the President can assune all of these powers. They do
not say so very explicitly and candidly, | think, because it is
poor public relations to do so. It is very shocking to think
that the President can do those sorts of things. But that is the
phi | osophy that has manifested itself in certain actions,
especially in the executive order.

In my view, the Constitution applies in both peacetine
and wartinme. |If you read the Constitution, you will see that it
antici pates tumul tuous events, such as rebellions in our horel and
and actual invasions of our country by foreign troops. The wit
of habeas corpus can be suspended by our governnent in certain
circunstances; it's set forth right there in the constitutiona
text. And the President can use the mlitary to repel an
invading armnmy if Congress is out of session or if there just is

not tinme. The Constitution says that the President can go ahead
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and take such actions. So the constitutional |anguage
anti ci pates energency-type circunstances.

But once sonebody says that the President can pl ace
hi nsel f above the | aw of the Constitution and that he has the
power to set aside certain provisions of the Constitution, | have
to say that | really do not know how to discuss this concept in
an intelligent way. Because if we are putting the rule of |aw of
the Constitution to one side, we are replacing it with sonething
el se. And that sonething else is so nysterious and danger ous
that all | have is questions. Because we are entering a realm
that is conpletely foreign to ne as a | awer

| noticed that M. Nardotti has a book on his table,
and it's probably the Uniform Code of MIlitary Justice. But we
don't have a book that says, when we put the Constitution aside,
okay, here are the energency powers that the President can w eld.

Here are the few of ny questions: |If the President
decl ares an energency and that certain parts of the Constitution
are suspended, do the other branches of our governnment have to
accept it? Harry Truman tried, during the Korean conflict, to
seize the steel mlls. He said that this is very inportant, we
have a war going on, we don't have tine for a |abor strike, so he
ordered the mlitary to go in and take over these steel mlls.
They filed suit in the court, and the Suprenme Court cane back and

said that the President's actions were illegal, that you just
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cannot declare an energency and start seizing private property in
the way that you did, especially when Congress hasn't said
anyt hi ng on the subject.

Was the Supreme Court wong to do that? Should they
have deferred to his judgnent that we had an energency? |If the
Court was wrong, why was it wong?

If we have to accept the President's judgnent as to
when an energency begins, do we have to accept his judgnent about
when the energency has cone to an end? If not, why not?

What if he says that el ections have to be postponed,
that we're in a state of energency? Lots of foreign | eaders do
that. W accept the fact that he can declare an energency and
suspend certain things. Wat argunent are we going to nmake in
response to that claimby the President that elections do have to
be postponed?

What if the governor of some State were to call out the
mlitia and were to start rounding up people with a Mddle
East ern background, whether they are citizens or noncitizens, and
to put themin prison? |If President Bush objects, they m ght
respond to himby saying: Look, M. President, the Constitution
is not a suicide pact. You are protected by a snmall arny of
Secret Service agents and you have access to all of the |atest
intelligence. W are going to take the steps that we think are

necessary to protect ourselves, because we are not just at risk
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froman ordinary type of crinme, we are at risk froma potentially
devastati ng bi o-chem cal attack

Suspendi ng the Constitution is not only patently
illegal, it is an invitation to political chaos here at hone.
There are many, many problens, | think, with the President's
executive order. But the central problemis not whether or not
the burden of proof is going to be the sane in these mlitary
tribunals as it is an ordinary crimnal case. It is really not
whet her people who are accused of war crinmes are going to have
the effective assistance of counsel. Those issues are serious,
and we can get into that type of thing during the Q%A peri od.

But, in nmy view, very quickly, about what our options
are under these circunstances, it is that we have two primary
options if we want to conduct trials for war crines. And that
is, we can conduct themin our ordinary crimnal justice system
where the ordinary constitutional rules will apply. O our
second option is the one that was |laid out by Bob Barnes. |
think if we were to agree to an international tribunal wth our
allies, along the types of Nurenberg Principles that were
established after Wrld War Il, that type of proceedi ng woul d be
consistent with our Constitution, because the country is
exercising its treaty power.

But the nmain central problemw th the executive order,

inny view, is that it represents a belief and a willingness to
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abrogate the rule of law, the rule of law that sets the
boundaries and the limts on the institutions of our governnent,
limts that were set down in witing in order to protect
i ndividual rights. Even if this executive order is w thdrawn
tonorrow, | think that we should still be shocked and upset that
there are people around the President who | ooked at this
executive order, studied it very closely, and they said, yes,
this is okay.

In ny view, these people, while acting in good faith,
have conpletely | ost sight of what our troops are fighting for.

Thank you.

(Appl ause.)

MR. PENA: Thank you, Tim

We are going to nove to Q%A, but a couple of rules
before we get going here. Please wait for the m crophone to cone
around, identify who you are and, if you are affiliated with an
organi zation, please state the nane of that organization. Try
not to make a | engthy statenment but actually ask a question. And
if it is directed at a particular panelist, please |let us know
whom

And | want to exercise ny prerogative as noderator and
get a real quick answer fromall four of our panelists. This is
froma non-|egal perspective, and I'msure all of you have sone

very good legal questions. |If | amlooking at this froma grand
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strategy perspective, as froma defense and foreign policy
perspective, looking at the war on terrorism do the mlitary
tribunals help me or hurt me as | prosecute this war? And | w |
start with M ke here on ny right.

MR, NARDOTTI: | believe it will help, for the reasons
that | stated. | think the concerns, and under the specific
circunstances that it's being proposed for use, under these
ci rcunstances, it would help.

MR. PENA: Tinf

MR. LYNCH  That question, Chuck, is really outside of
my area of conpetence. | have been focusing on what the
Constitution allows and what it does not allow. And | would
invite you to answer your own question, because you're the
national security expert. Al | can tell you is that public
opi nion here at honme very strongly supports the President and his
executive order. It nmay be unpopul ar overseas. W're getting
sonme negative reaction from governnents overseas, who m ght
ot herwi se have been willing to extradite people who they have in
custody, who they think may be associated with al Qaeda. There
is now sone reluctance to do so. But that is nore your realm

MR. PENA: That's a typical |awer's answer.

(Laughter.)

MR. PENA: Lee?
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MR. CASEY: |'Ill give you the other typical |awer's
answer. | don't know.

(Laughter.)

MR. CASEY: | can certainly conceive of circunstances
where these courts would be justified and where they woul d be
hel pful to the war effort. But | wasn't elected to nmake that
choi ce; George Bush was.

MR. PENA: Bob?

MR. BARNES: As | think you can probably tell fromny
dress, | think the use of an international mlitary tribunal
would in fact be a deeply strategic option that |ooks to the |ong
range as well as the short range. The use of a national mlitary
tribunal | don't think would be as powerful but, if well done and
hel d al nost exclusively in public so that the information
consi dered was generally avail able and well presented, if you
will, as an international educational tool as anything else, and
if the procedures were, and were perceived to be, fair, | think
it could be quite useful.

MR. PENA: Thank you.

A question here?

DR. MARSHALL: |I'm Dr. Joseph Marshall, a private
citizen.

The nane of the American citizen who was fighting for

the Tali ban who was captured, whose nane escapes ne, if he is
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brought to trial, would each of the panelists discuss or
describe, would it be for treason, or how do you interpret what
his status would be?

MR. NARDOTTI: As the President's order on mlitary
conmm ssions applies, it would not apply to himsince he is a U S.
citizen. | amnot a Federal prosecutor and | have not had any
experience with cases for treason, but in very general terns --
and treason is defined in the Constitution as |evying war or what
they call adhering to the eneny and giving the eneny aid and
confort -- so, levying war, in his case, you could nmake the
argunment that nerely engaging in conbat agai nst American troops
falls into that category. |If you talk to the adhering to the
eneny, there is an intent in that act as well; did he intend to
betray and intend to support the eneny, and did he engage in acts
that give aid and confort? Which, if you' re supporting themin
conbat agai nst the United States, that would seemto apply.

Now, in the case of Wal ker, the peculiar circunstances
in which he found hinself, he apparently signed up with the
Tal i ban before this happened. And, | suppose, trying to
extricate hinself fromthat circunstance once the United States
arnmed forces were engaged puts himin a difficult situation.
From the news reports, obviously there is consideration to

prosecute. He would be prosecuted in Federal court if he is
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prosecuted, but | think it's nore problenmatic than sonebody
sinmply picking up arns against the United States.

MR. PENA: Does anyone el se want to comment ?

MR CASEY: | will junmp in. | agree with everything
M. Nardotti said except | want to stress that although he's not
subject to the President's executive order as it stands, | want
to stress again that this executive order that the President
i ssued is not binding upon the President; he can issue another
executive order tomorrow with conpletely different terns. It
m ght apply to citizens with a new executive order. So he m ght
find hinmself subject to a new executive order, where he can be
brought before a mlitary conmm ssion.

We are still trying to get nore information on exactly
the specifics on the Wal ker situation, but it definitely does
seemthat he can be tried for treason. | amsure the prosecutors
are trying to assess the strength of their case, because the
Constitution does set sone extra high standards for people to be
convicted of treason. But fromwhat we know so far, he seens to
have definitely | evied war against the country for which he is a
citizen, so he is subject to treason charges.

MR. PENA: The gentl eman here.

MR. MERRY: Wayne Merry, of the Anerican Foreign Policy

Counci | .
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To General Barnes, | can't share your optimsmthat the
Turki sh or Russian Governnments woul d support use of the death
penal ty. Because while both countries do have the death penalty
on their statute books, they al so have executively inposed
nmoratoria, totry to respond to the requirenents of nenbership in
the Council of Europe. That is quite controversial in both
countries politically, and I think it would be difficult for
ei ther governnent to accede to use of the death penalty for
crimes commtted agai nst Anmericans when, for exanple, the Turkish
Government has not inposed the death penalty on someone as odi ous
as Abdul | ah Ccal an; and where President Putin's entire policy on
dealing with terrorismis quite controversial anong the politica
elite in that country.

| would, however, like to ask you to say at |least a few
words on an issue that you obviously didn't have tine to get to,
which is the use of classified information in an international
tribunal. | think you and | are probably both |ong-term
consuners of product of the intelligence community and know how
neurosive this is for them How do you think, based on the
precedence of the Hague Tribunal, it would be possible to use
classified information in the tribunal that you propose?

MR. BARNES: As | nentioned, if you had an
international mlitary tribunal -- and we can argue at |ength

about the |ikelihood; |I'm nore sanguine than you are -- but your
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control of procedures would be by unani nous agreenent anong the
three nation-states formng it. |If you had three |ike-m nded
menbers of the juridical coalition of the willing, | think you
could nuch nore easily craft rules that would satisfy the
concerns of the intelligence comunity with regard to sources and
nmet hods without, at the sane tinme, violating any international

st andards of due process or the, if you will, customary | aw

equi val ent of the Confrontation C ause.

Clearly, for exanple, the ICTY, much to the dismy of
one of our panelists, allows, as do nost civil |aw systens, or
all civil law systens, consideration of affidavits, conceal nment
of the identity of wi tnesses, and other things that could be, in
sonme cases, critical to protection of intelligence information.

MR, PENA:  Yes?

MR. ELY: M nane is Bert Ely. 1'ma banking
consul tant here in town.

It seens to ne as we | ook at these terrorists that
there are three sequential questions that cone up. First of all,
i s someone who is an unlawful conbatant therefore to be treated
as such? Second, what specific acts is he guilty of? Wich is
essentially an evidentiary proceeding. And the third question
is, if guilty, what should the punishnent be? It seens to ne
that, in the short term only the first question has to be

address. Are they an unl awful conbatant and therefore ought to
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be, if you will, held out of action? Which is effectively what
we do with prisoners of war. They are put in sone kind of canp
and held for the duration of the conflict.

It would seemto nme, and I would be interested in the
reaction particularly of the retired generals on this point, that
with these folks that get captured, in effect, if they are
determned to fall under the category of unlawful conbatant, or
t he equi val ent since we have an undecl ared war, that we just kind
of park them off sone place for however long we think this
undecl ared war is going to continue, and then, at sone tine in
the future, after things are over, whenever we think they are
over, then we address the second and third questions.

Wiy do we have to, in the short term carry all the way
t hrough to the point of conviction and puni shnent ?

MR. PENA: He asked the two generals first, but anyone
is welcome to junp in.

MR. BARNES:. Actually, | would say whether they are
unl awf ul conmbatants is the second question and not the first one,
the first one being whether we are in a state of armed conflict.
But getting over that, yes, it is practiced clearly, and in fact
it is the international preference to detain for the duration of
hostilities before either internal disciplinary within a POV canp
or judicial proceedings are applied against PONs. And there are

a lot of reasons for that, including access by the defense to
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potential defense evidence and other things like that. | don't
think that is quite the case here.

For one thing, this conflict nmay be of indefinite
duration. W could be tal king decades here. And we may feel al
right to do that with certain people who tried to immgrate, but
| am not sure we should in this case. The second thing is the
difficulties of the access to information in this kind of context
are not anywhere near what they are in a normal armed conflict.
So | woul d say, although you could wait, there would be no
conpelling reason to wait.

MR. NARDOTTI: | would agree with Bob's observation
that, considering the possible Iength of this undertaking, to
wait for sonme end point would create further problens. And that
doesn't nean that we would have to start this tonorrow or the
next day, but | would assune that at sone point in Afghanistan
things will be settled enough in terns of the mlitary operations
that that would be the point at which we would begin to deal with
what ever nunbers, if there are any, of people that would fal
under that category.

MR, LYNCH: | want to say sonething about the
di scussi on of unlawful conbatants. |If the President's executive
order were only limted to people captured overseas, then the
step woul d be, we've got these POWNs, who anong the POWNs have

commtted war crines, and then initiates the process. But
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because the President's executive order is not limted to
overseas and it covers people here on Anerican soil, | want to
stress what the inplications of the executive order is.

The President, with a nere accusation that sonebody,
perhaps a | awful pernmanent resident here in the United States, is
an unl awful conmbatant. Once he nakes that accusation, that
person can be imediately arrested by the FBI. They are going to
be taken to a mlitary installation. Al of the protections of
the Bill of Rights do not apply. The person cannot get into a
court of |aw under the terns of the executive order, because he
just does not have a renedy to get into the civilian court
system

So the President's accusation or allegation that this
person is an unlawful conbatant nay or nay not be true, but the
fact is, as a practical matter, it's non-reviewable. So that the
person can be taken away, tried before a mlitary comm ssion,
found guilty, and, under the terns of the executive order, he
never gets into Federal court to challenge it. That is the
practical, hard-nosed inplications of the executive order here in
Aneri ca.

MR. PENA: Lee, did you have a coment ?

MR, CASEY: | just wanted to add sonethi ng, indeed,
nore in response to Tins point. The executive order elimnates

the possibility of substantive judicial review That is, if you
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are convicted, you will not be able to reviewto a U S. court of
appeals. It does not purport to elimnate the wit of habeas
corpus. Anyone who is subjected to one of these courts will be

able to challenge his status as an unl awful conbatant through the

writ, which has not been suspended. And the folks in the

Counsel's O fice and at OLC know how to spell "habeas corpus."
If they intended to attenpt -- and they know they cannot, because
only Congress can do that -- to suspend the wit, they would have

said so specifically.

MR. BARNES:. Let ne add one procedural point, too. And
what ever they conme up with in terns of procedures is going to be
very inportant. |If you take, again, the nodel of what happens in
courts martial, to take an accused to a felony-level court, it's
not the equivalent of a grand jury; it's actually sonething
better fromthe accused's standpoint. |It's an investigation
under Article 32 of the Uniform Code of MIlitary Justice, which
is an open proceeding, the purpose of which is to determne
whet her there is reasonable belief that this person has commtted
the crinme. And in that proceeding, the person accused is
represented by counsel, they have an opportunity to present
evi dence, to cross-exam ne w tnesses, to see the governnment's
case.

Agai n, speaking frommy personal standpoint, | believe

if they adopt procedures simlar to that, certainly as an initial
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screening point, you will have at |east that nmuch done before
they actually go before the tribunal. They would not go before
the tribunal nerely on an allegation.

MR. PENA: W have time, unfortunately, for only a few
nmore questions. This gentleman here in the front row, please.

MR. MJRRAY: Frank Murray, fromthe Washi ngton Ti nes.

Actually, | have a doubl e-barrel ed question but they
are related, sort of. Despite what has been said here and what
has been witten, including by nme, the President did not actually
i ssue an executive order. He issued what was headed as a
mlitary order, and it's not in the series of executive orders.
| wonder if that nakes any difference constitutionally, and |
woul d |i ke to have your opinion on it.

Secondly, why did he issue an order at all, to set off
this debate, when he m ght have waited, as Roosevelt did, until
he had sonebody specific to assign for trial, and it could be
done secretly and it wouldn't have to suffer this debate at this
time?

MR. PENA:  Anyone?

MR, CASEY: | think that the style of the order does
not matter as a constitutional matter, whether it is called a
mlitary order or an executive order. | assune that they were

trying to distinguish between the ordinary run of executive
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orders and this based on his Commander-i n- Chief authority rather
than his authority as chief executive.

As to the second question, that |I'm not sure anyone
really knows. Certainly | have no idea.

MR PENA: Roger?

MR. PILON: Roger Pilon, Cato Institute.

| want to direct ny question to you, Lee. Picking up
on points that Timwas just making. Wereas the mlitary nen
focus primarily on policy issues with respect to this issue of
the tribunals, the two of you focused on the threshold
constitutional and legal issues. And it seens to ne that the nub
of the matter was just touched upon ny Tim and | want to
el aborate a little bit.

In particular, we're concerned about this because we
want to know who is subject to these mlitary tribunals. R ght
now we know there are hundreds of people sitting in jail right
now, some of them American citizens, sone of them | egal
i mmgrants, others perhaps illegal, and all of them potentially,
as well as others by your own adm ssion, are subject to these
mlitary tribunals. So the status of these people, it seens to
me, becones very inportant, especially when you tie up with the
habeas petition.

Now, you have drawn fromthe Quirin case to make the

di stinction between citizens, |awful conbatants, and unl awf ul
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conbatants. And it seens to me that therein lies the problem
because, as you said, even citizens could be subject to these
tribunals. And so | question whether what you are up against is
just this sinple, in order to determne this threshold question
of who is an unlawful conbatant -- that's the very question at

i ssue.

In other words, there is a trenendous circularity here.
And so what is it that your habeas petition would determ ne? It
seens al nost as though it's determ ning the outcone of the case.
The habeas petition is decided as to whether this person is an
unl awf ul conbatant, and therefore including Anerican citizens.
You get ny point, | think.

MR. CASEY: | understand.

MR. PILON: Should the categories be citizen, |ega
alien and therefore subject to the normal courts, as opposed to
illegal aliens who are, strictly speaking, never adnmitted to the
country and they are in a status of excluded aliens and therefore
equi valent to GCsama bin Laden in his cave, whom we can shoot, and
therefore would we do anything |lesser to, as distinct froml egal
ali ens who have rights to due process, anong other things? |
hope that gets to the point. GCircularity is ny main concern.

MR. CASEY: | think that when the court |ooks at this
it will certainly ook at the first case to determ ne whet her the

order itself was lawfully issued, whether it falls under Quirin
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or whether the court would like to reconsider whether Quirin was
rightly decided. It wll certainly do that.

In cases follow ng, assum ng that they uphold the
order, | think the court will at |east do a basic review of
whet her the individual involved falls within this category of
unl awf ul conmbatant. And, frankly, that nay well nake it
difficult to inplement the order in an efficient manner and in a
manner that the administration assuned. But that is just tough
luck. And | realize that the order is very troubling and very
broad, but let's renenber that all of the checks and bal ances in
the Constitution are working here. The President asserted a
broad power. Congress is, even as we speak, making his Attorney
CGeneral explain exactly what is the basis he had and why he did,
and all the questions we're dealing wth.

The courts are open, and the Suprene Court wll hear
t hese cases. They heard MIligan. They heard Quirin. They took
Hira, various Japanese cases, Yamashita. They will take the
case. So | don't think the Constitution is in danger. The
Constitution is working.

MR, PENA: | will take one nore question.

MR. LEVY: Bob Levy, fromthe Cato Institute.

There are 18 mllion noncitizens, the very |arge
majority of whomlive here perfectly legally. And they are

entitled, every responsible |legal authority has argued, to the
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protections of the Bill of R ghts. Three of panelists suggest
today that that doesn't matter because Quirin applies; we are in
a state of war, and therefore mlitary tribunals are authorized
and they can prosecute violations of the Law of War.

Now, | accept that for the nonent as the prem se. And
that woul d suggest that the mlitary tribunals in the Bush
executive order are indeed legitimate if the executive order had
said that persons to be prosecuted by these tribunals are
unl awful conmbatants. But that is not what the executive order
said. The executive order said, instead, that any noncitizen can
be prosecuted if the President has reason to believe that that
person has "engaged in, aided or abetted, or conspired to conmt
acts of international terrorismor acts in preparation therefor."

Now, by anybody's definition, that is far broader than
t he category of unlawful conmbatants. So, is it not the case that
t he executive order, by its very terns, is invalid?

MR. NARDOTITI: | will start. | amnot going to defend
the draftsmanship applied to that executive order, or the
mlitary order. As has been stated earlier, there are problens
with it. But | think the fair interpretation of that order, in
terns of the factual basis that the President has laid in the
subsequent expl anati ons, denonstrate that the basis is there to
deal with the category of unlawful conbatants in the way that is

directed by that mlitary order.
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Qobviously the adm nistration may not have considered it
a first draft when they issued it, but they are probably
considering it a first draft now, and what follows will have to
be articulated within paraneters that are supported by the
authority under international law to deal w th unl awf ul
conbatants in the way that that has been suggest ed.

MR. BARNES: | could add to that, because wthin the
context of that question there is a fundanmental question. Which
is, is it possible to have a terroristic act of violence that
crosses borders that does not, ipso facto, automatically
constitute or convert the person who does it into an unl aw ul
conmbat ant during an arnmed conflict? That is another way to
phrase that question.

| don't think there is a clear answer to that. | said
we are in a gray area; | think that is one of those gray areas.
| think there is a range of violence bel ow which would not be
viewed by the international community or by nme as an
international arnmed attacked. Lunging across the Canadi an border
with a penknife, for exanple. And yet, at sone point in that
scale | think you do cross that |ine.

In determ nati ons of whether you have crossed that |ine
and have becone an unl awful conbatant, | think the best anal ogy
is an Article V tribunal under the Geneva Convention for the

protection of prisoners of war, which is an admnistrative
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fact-finding tribunal to determ ne that exact question of status.
And | would presune sone sort of simlar procedure would be
applied in the tribunal case.

MR, PENA: Lee?

MR. CASEY: | think obviously it would have been usef ul
had the order been drafted in the | anguage of the Laws of War and
not in the |language of the civilian civil court system However,
| don't think it affects the order's lawfulness. | think all the
order actually does is require the Secretary of Defense to figure
out how to do this and to set up a systemto do it.

Frankly, | don't think today, at least with respect to
the question of mlitary tribunals, there is anyone with standing
to challenge the legality of the order. That will conme when
sonmeone is actually subjected to it. And I think that individual
will have a very hard tine arguing that, because the order is so
broadly drafted I cannot be subjected to it, if he falls within
t he category of unlawful conbatant. So I don't think it affects
the legality of the order. | think, obviously, it would have
been wi se to perhaps rephrase the | anguage that they used.

MR, PENA: TinP

MR. LYNCH | just wanted to register a quick
di sagreenent with the statenent Lee Casey nade just before, about
how t he checks and bal ances in our system are operating, and

what's the problen? To nme, that's |ike saying Truman decl ared an
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energency and tried to seize private property whenever he thought
it would be a good idea, the Suprene Court said he couldn't do
that, so what's the problenf

As | said during my talk, it should disturb us that the
Presi dent took the action in the first place, in that the
advi sors around himtold himyes, to go ahead and try that. If
he gets pushed back by the Suprene Court, so what. That kind of
attitude by people in the White House should be upsetting to al
of us, because they are supposed to be there protecting and
def endi ng our constitutional rights, not comng up with ways in
whi ch t o expand their power.

MR. BARNES: | would like to offer just a quick
response to that. The reason for the public support for the
President on this I think is not sinply an arbitrary attenpt to
extend power by the President. W are dealing with real-life
ci rcunstances, and | don't think anybody would really question
t he reasonabl eness of certain statenents that the President has
made and assunptions that he had made with respect to the dangers
to public safety and security. They have done that in that
cont ext .

There are legitimte concerns, and they are trying to
figure out how to accommbdate, how to deal wth the conpl ex
problems in the context of a dangerous situation. So | think

that really circunscribes this entire debate. And as you argue
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about extensions of this power in other unnerited circunstances,
| think that if they don't have conparable facts or conparable
circunstances to justify it, it is unlikely to happen.

MR. CASEY: | have to throw in a conmment here. | have
to express disagreenent with the characterization of the action
taken as designed to suspend the Constitution. You can have
legitimate differences of opinion about how the Constitution can
be properly applied in a particular context w thout thereby
"deciding to suspend the Constitution.” | think the question of
the procedures that are due under the Constitution to an unl awf ul
conbat ant of whatever nationality, wherever tried, are certainly
not axiomatic or elenentary. | don't think a determ nation that
the full panoply of Article Ill procedural rights does not apply
makes you any | ess an adherent to the Constitution than the
opposi te concl usi on.

MR. PENA: On that note, | would like to invite you al
to lunch upstairs in our Wntergarden. First, again, | would
like to thank our conference staff and our interns for putting
this together.

(Appl ause.)

MR. PENA: And | thank you all for com ng here today,
and of course | thank our speakers. Thank you.

(Whereupon, the Cato Institute Policy Forum concl uded.)
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