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PROCEEDI NGS

MR. MLLER Good afternoon. Wlcone to the Cato
Institute. I'mTomMIler, Director of Health Policy Studies.
Today we are speaki ng about Access to "Free" Health Care -- we
put it in quotation marks, because, as we know, it is not free;
it may be unpriced in sone circunstances -- How to Restructure
the Safety Net for Health Care.

In the United States we have, |oosely speaking, a
vol untary health i nsurance systemwth a |ot of regulations and
mandates attached to it. And as a result, people choose to have
heal th i nsurance. And we have approximately 38, 39, 40 mllion
peopl e who are uninsured on any type of regular basis in the
course of a year by the nost recent statistics.

Now, despite those fol ks being uninsured, they stil
receive health care without having health insurance, not as nuch
health care as fol ks who have nore conprehensive health
i nsurance, but perhaps 50 percent, 60 percent of the health care
that the insured have. And they pay for a portion of this out of
pocket. Maybe roughly about one-third of the costs are com ng
fromthe individual's resources and financial assets.

So where do the uninsured get the rest of their health
care in what we |loosely call the safety net? There are a range

of different ways in which health care is provided to the
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uni nsured, the fol ks who are not necessarily in the Medicaid
program or other type of public prograns, such as the Children's
Heal th I nsurance Program S-CH P, there is charity care;
sonetinmes just bad debt that is witten off by both hospitals and
physicians -- as | nentioned, out-of-pocket paynent accounts for
a good bit of this care; public hospitals are receding in their
role but continue to provide health care to the uninsured; there
is also federally-nmandated provision of care, primarily through
t he emergency room of nost hospitals; there are unconpensated
care pools that finance the charity care after the fact through
di fferent neans of spreading that financial burden around; and
there are al so State-based, high-risk pools for individuals who
are said to be nedically uninsurable.

So, in looking at this mxture of different ways in
whi ch the uninsured receive care we first ask, is this a
carefully woven, fine nmesh that catches everyone who needs health
care at anytine, or is it just a fine ness? O are there sone
mar ket-oriented alternatives which can i nprove access to health
care by other neans?

We have three speakers today. OQur fourth speaker,

Richard Carlson, failed to diversify or hedge his risk of
weat her -rel ated problens in flying here fromlllinois. You have
some material from himwhich tal ks about the experience in

[I'linois with their high-risk pool approach, but he will not be
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able to be here for today's forum | will remnd you that al
the material and the readings will be on the exam so | encourage
you to look through it carefully.

Qur first speaker is Brad Herring. Brad is a Robert
Wod Johnson Foundation Health Policy Scholar at the Institution
for Social and Policy Studies at Yale University. He received
his Ph.D. at the Wharton School of Business at the University of
Pennsylvania in the Health Care Systens Departnent, with a
concentration in economcs. Before then, he was at the Tul ane
Uni versity School of Engineering, where he majored in bionedical
engi neering, with a BSE degree. And | guess now, Brad, you're
reengi neering the tax codes in order to get tax credits for
i ndi vi dual s.

Among his many articles -- | nentioned his work on tax
credits briefly -- a forthcom ng publication from AEl Press,
"Cutting Taxes for Insuring Options and Effects of Tax Credits
for Health Insurance,” with Mark Pauley. W also have a copy
out side of his NBER working paper on tax credits, "The
Distribution of Subsidized Health Insurance Prem uns and the
Uni nsured,"” also with Mark Paul ey, and David Song. His earlier
publication with Mark Paul ey, "Pooling Health Insurance Risks,"
took a rather innovative |ook at exactly how much pooling goes on
in both the individual health insurance market and in group,

enpl oyer-based plans. He has also witten a | ot about nedical
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savi ngs accounts, both in Health Affairs and the Journal of
Heal t h Economi cs, on how enpl oyers m ght deal with nmultiple plan
of ferings, that include MSA' s, and what m ght happen if |arge
firnms are offering nmedical savings accounts.

But what particularly drew ny attention to Brad
recently was his working paper at Yale called, "Does Access to
Charity Care for the Uninsured Crowd Qut Public Health Insurance
Coverage?" And you have a copy of that outside.

Today, he is going to first review how the safety net
for charity care for the uninsured operates, who gets it, how
much, and in what manner. Then he will discuss how access to the
safety net of charity care for the uninsured m ght nake payi ng
for private health insurance |l ess attractive for certain
i ndi vidual s, and then nmaybe briefly conclude with some policy
options that that may present to us. Then we will npbve on to
some di scussions of energency room care and unconpensated care
pool s for hospital-based care as well.

Brad Herring.

BRADLEY J. HERRI NG

YALE UNI VERSI TY

DR. HERRING Thank you very much, Tom | should first

off say it is a great pleasure to be here in such a nice
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audi torium as opposed to a crusty, old basenent at Yale
University. And also thanks to David and Randall and Tom for
including me in this panel. | amdefinitely interested in
heari ng what they have to say, so please kick ne in the shins
after 15-20 m nutes so we can nove on

As Tom nentioned, the nmain focused of the paper that
has been distributed, | |ooked at the demand for insurance as a
function of variation in the safety net for charity care. And as
the precursor to that in the paper, | |ooked at this MEPS data,
and essentially wanted to anal yze how nuch free care the
uni nsured get, essentially to set up that this is not really a
trivial matter

And so for the presentation today | amgoing to flip
t hat around and nore or |ess tal k about what | observed with the
MEPS data and how nuch free care people get, and then talk
briefly about the demand for insurance. Wth that, | guess | am
going to break the cardinal rule of public speaking and
presentations and just dive right in to the data. | am assun ng
that you all have a four-page handout that was circul ated.

First off, | just wanted to | ook at how nuch charity
care is provided to the uninsured and what type of care is it.
The best data for that is the 1996 and 1997 Medi cal Expenditure
Panel Survey. It is a household survey of individuals that

primarily focuses on their insurance status and their nedica
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expendi tures throughout the entire year. So | wanted to | ook at
a sanple of year-long uninsured. And this is mainly because the
data for expenditures is at the year level, so | want to nmake
sure that | do not |ook at people who are in and out; although,
that is, of course, an inportant group of the uninsured.

Wth that, | |ooked at total utilization and
out - of - pocket expenses, essentially to see what percentage of
care was provided free. | should nmake some notes that | | ooked
at di scounted charges, because | wanted to really concentrate on
what medi cal expenditures people woul d expect to pay, because we
all know the charges that hospital physicians put out there are
not really what people are expected to pay fully.

The main result when | do that is | ook at the sanple
of year-long uninsured, and their out-of-pocket expenses are,
sonewhat surprisingly, only $242. Their total expenses are about
$681. So the main conclusion is that about two-thirds of the
nmedi cal care they receive is provided free.

As a reference, if you conpare this to the insured
t hroughout the whol e year in this same MEPS sanple, their
out - of - pocket expenses are about the sanme, 211, but their total
expenses are significantly higher. So you can kind of | ook at
this fromtwo perspectives. The glass half full is, well, great,
we are doing a great job; we are providing a substantial anount

of charity care to the uninsured. They only pay a third of the
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nedi cal care they receive. But the glass half enpty approach is
well, there is really a pretty |arge di screpancy between the 681
and 1,272. And there is substantial literature out there that

| ooks at differential health status and the effect that insurance
has on birth outcones, for nental hospitalizations and the |ike.

Wth this data | want to do sonme nore refinenments, so |
| ook at three things essentially. | want to look at it by
income, by the level of utilization, and by the type of
expenditure. If you were to |look at this next page, Table 1, |
break the sanple into high and low inconme. | break it into above
and bel ow 300 percent of the poverty line, and find -- what |
think is a pretty plausible result -- that the anount of free
care provided to |l owincome individuals is somewhat higher than
t he amount to high-income individuals. You can see, the 31.7
versus 47 percent is the proportion out of pocket that the
uni nsured pay. But, still, that is alittle bit surprising to
me, that high-inconme people receive that nuch charity care.

The other thing | want to do is break this down into
the |l evel of utilization. | have these five cutoffs of no
utilizations, 0 to 250, et cetera. And if you | ook at the people
who had little utilization, the anount that they pay out of
pocket is about 77.2 percent, relative to the people who had the

hi ghest amount of utilization, which was 12.5 percent.
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So if you look at this, this sonewhat mmcs a
catastrophic health insurance policy, in that as your utilization
i ncreases, the anount that the safety net provides, in sone
sense, increases. Wen you |look at this break down by
utilization for [ owinconme versus high inconme, you can observe
that at each level of this cutoff the uninsured who are | ow
i ncone receive a higher amount of free care.

Still sticking with this half-enpty/half-full approach,
| ooking at, for exanple, the low incones with the highest
utilization, above $10,000, that they receive 90 percent free.
That is a half-full exam nation. But then, on the flip side,
$27,000 is still not a non-trivial anmount for a | owincone
uni nsured individual to face.

Fli pping on to the next page, | wanted to | ook at the
source of these expenditures. The MEPS breaks it down by
hospital, inpatient, emergency room et cetera, and this m ght be
a good starting point for the next conversations. But as you can
see, the majority of care, and also the majority of charitable
care to the uninsured, is derived fromhospital inpatient. The
percent out of pocket that they pay is around 9 percent for
hospital inpatient.

| guess this provides sonewhat of an intuition as to
why we see what we see with the expenditures by utilization, and

this is essentially a small -ticket/big-ticket differential.
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Smal | -ticket things, such as office-based physician visits or
t hese other insurable services, the percent paid out of pocket is
relatively high. But as we nove to these |arge-ticket itens,
i ke hospital facility, et cetera, the percent out of pocket
| owers substantially.

This leads into the work that ny paper mainly focuses,
which is the demand for insurance. There is a trenendous
pat chwor k of safety net providers, and, obviously, this is where
we are heading with the rest of the discussion today. But within
hospital facilities there are teaching hospitals, public
hospitals, not-for-profit hospitals, and there are unconpensated
care pools. As far as physicians and such, there are conmunity
health centers and physicians thenselves. And so we have a rea
pat chwork of safety net providers. And not only is this
patchwork within a community, but across different communities
there is a tremendous patchwork. So | focused on that geographic
variation as the source of ny enpirical test to see how this
access to charity care affects the demand for insurance.

In doing so, there are two "problens” with the
enpirical estimation. One is if we observe a relationship in a
mar ket where there is increased availability of charity care and
nmore uni nsured, we are not sure which way the causation runs.
Because | would be quite certain that charitable providers of

medi cal care are responding to an increased demand for that care.
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But the story | aminterested in instead is that individuals are
rational actors, and they are less likely to purchase insurance
when there is an increased availability in charity care. So in
that sense | want to use this instrunental variables approach and
| ook at truly exogenous sources of this charitable giving. |
used a bunch of instrunental variables, which | wll skip over.

But the other problemis we have this patchwork of
care, and so neasuring it and developing a unit of neasure is
somewhat difficult. So | focused on cost-related difficulties in
obtai ning care. Wat you observe in the household survey data
that | used is there is a question in there -- you ask the
uni nsured: Wthin the past year, did you have a nedica
condi tion which you thought was necessary that you did not obtain
care? And for those who responded affirmatively, they asked the
foll owup questions: Is it the cost? Is it travel time? You
couldn't get off work? And such.

VWhat | use in ny paper is | assumed that the nunber of
uni nsured who report that they did not put off care due to a
cost-related difficulty proxies for this aggregate availability
of charity care within the market. And if you | ook at that
nmeasure at the market |evel, and even the county level, there is
substantial variation across comunities in the US. That is ny
mai n source of variation that | include in a nodel of insurance.

| | ook at workers in the community tracking study. You could
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say, workers, if you are tal king about the uninsured, why are you
focusing on workers? Well, it turns out that al nost 75 percent
of uninsured famlies have a famly nenber who actual |y works.

| ook at sinple probate nodels that are essentially
| ooki ng at whether or not an individual is insured or uninsured.
| look at nore detail ed nodels which exam ne this interaction
between firns offering insurance to their enployees and then
i ndi vi dual s deci di ng whether or not to take up that insurance.

The main result is that availability of charity care
does inpact |owincome workers in their decisions to work at
firms offering insurance. | can return to this if anyone is
interested, but | think it is an interplay between workers
sorting into these jobs and then also their firns deciding to not
offer. And if anyone is interested in the nmagnitude of the
effect, we can talk about it alittle bit |ater.

Finally, I will talk alittle bit about this other work
that | have done, mainly with Mark Paul ey at the University of
Pennsyl vani a, where we have exam ned how t hese proposed tax
credits subsidies mght inpact reductions in the uninsured. On
the surface, | think these results of m ne, which show the
rel ati onshi p between access to charity care and demand for
i nsurance, pretty nuch expl ains why these subsidies in the form
of refundable tax credits are going to have to be really large to

get the |l owinconme uninsured to buy coverage.
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I f you look at the main data | present, out-of-pocket
expenses for the uninsured is 242. Conpare that to out-of -pocket
expenses of the insured of 211; on the surface it does not seem
i ke insurance is doing nmuch good in reduci ng out- of - pocket
expenses. There are other pieces to that, which we nodel ed,
included in the analysis. There is variation in out-of-pocket
expenses; the difference in utilization, which | think is very
important -- this 681 versus 1,272; and then al so presunably,
sonme formof disutility that the uninsured have in being a bad
debt charity case, whether this is waiting in queues or such.

Wth these MEPS results that | highlighted earlier we
did two things, one of which is exam ning these take-up rates as
a function of these reservation prices for insurance. And what
we did is conpared themto prem um quotes m nus a hypotheti cal
$1,000 credit. These results are what is presented in this NBER
wor ki ng paper, which | think you have access to as well. David
Song is a co-author on that as well. He hel ped us obtain these
prem um quot es of f the Wb.

In an earlier paper with Mark we used this MEPS data as
well to sonewhat assune, or suppose, that the charity care safety
net still exists and we provide these $1,000 credits for people
to buy insurance. W ask the question, assum ng this person just
bought a $1, 000 insurance plan -- a pretty bare-bones plan --

what plan would be optinmal for then? And, like | said, assum ng
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that this charity care network still exists, we found that the
i ndi vidual s m ght prefer a noderate deductible, or noderate cap,
on benefits. The cap on benefits is that when they use a | ot of
care and use up the amount of insurance that is available, then
they can, perhaps, rely on charity care.

Wth that, | wll take a seat and listen to the next
coupl e speakers. Thanks.

(Appl ause.)

MR. MLLER  Thank you, Brad.

Qur next speaker is Randy Bovbjerg. Randy is a
Princi pal Research Associate at the Health Policy Center of the
Urban Institute here in Washington. He is richly experienced in
many areas of health care, including public nedical prograns,
private insurance, safety net care, the changi ng nedica
mar ket pl ace, public adm nistration, regulation, and the | aw.
Most recently, he has |led several State- and | ocal -l evel case
studies for the Uban Institute' s Assessing the New Federalism
Proj ect, which includes changes that affect safety nets for
heal th care.

Sone of his recent publications -- a couple of which we
have copies of outside -- include, "Health Care for the Poor and
Uni nsured After a Public Hospital's Closure or Conversion,"

anot her study, "Market Conpetition and Unconpensated Care Pools,"
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and anot her one, "Health Insurance and Heal th Access:
Reengi neering Local Safety Nets."

Before comng to the Uban Institute, Randy was a
practicing State insurance regulator in Massachusetts. Those
regul ators just keep practicing until they get it perfect, or
i nperfect.

(Laughter.)

MR. MLLER He was educated at the University of
Chi cago and Harvard Law School. He also currently teaches at
Duke and Johns Hopki ns.

Today, Randy wi Il be discussing recent trends in safety
net care as conmunities have noved away fromreliance on public
hospital s and expl ored ot her neans to pool the burden of
fi nanci ng unconpensated care for the uninsured. One of his
findings is, as Tip ONeill had said of politics, all safety net
care is local, but perhaps there's other neans to spread the
financi ng of that beyond the particular |ocal comunity.

Randy Bovbj erg.

RANDALL R. BOVBJERG

URBAN | NSTI TUTE

MR. BOVBJERG How many peopl e picked up the handout ?

Afew Well, | wll do that, but I think I will do nore talking
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and less relying than | would if there were a screen up behind

nme.
Tom thank you very nuch.
O course, the reason | canme was | have never actually
been in this building; | have read about it before. | have been

on the Wb site but never actually been here. And the rate of
paynment was just irresistible. | nean, the prospect to be able
to say, for 20 years now, that | got a free lunch at Cato is just
overwhel m ng. Think of how many talks 1'Il be able to start |ike
t hat .

(Laughter.)

MR. BOVBJERG W have had a little bit of the
background that | was planning to go through in Tom s
introduction. Basically, we start with insurance as our nain way
that we finance access to health care. Insurance is a relatively
new t hi ng, as ways of financing go, being, really, in this
country a devel opnent since the thirties. And ever since the
nmedi cal societies and the hospital associations invented the
Bl ues plans, the trend has been up, nore or less, in insurance
coverage. So those of who study these things, that is where we
start.

Basi cal ly, through the seventies, ESI, as we call it --
the work place insurance, the enpl oyer-sponsored insurance --

went up, starting in the md-sixties, with the Medicare and
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Medi caid prograns. Public insurance rose. But the high
watermark was really about 1980, in terns of the proportion of
the popul ation that was covered. During the eighties and
nineties, the private sector coverage -- the work pl ace
coverage -- tended to trend downward, not conpletely steadily,
but tended to go that way down.

Since the md-nineties or so, the public sector has
gone down, partly as a result of welfare reform a lot as a
result of the inproving econony; the private sector coverage has
not gone up as nuch, and it has nainly gone up not because nore
enpl oyers are offering but because people are getting wealthier.
And weal t hi er people, people with higher inconmes, get nore
i nsur ance.

Nonet hel ess, no matter how well we do, we still have
this approximately 40 mllion people, mainly under the age of 65,
who do not have coverage. And one can argue about the nunbers.

We were tal king about the nunbers in the green roomin there

bef orehand. The | atest nunbers from Census -- which are now
about a year-and-a-half old | think -- is about 38 mllion
people. | left 40 mllion people on the slide. | think that as

we stand here, that's probably about the nunber that there is.
For those of you that have the handout, you can | ook.
One of the things about the | ocal ness of the problemis that

there is an awful lot of variation in extent of insurance
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coverage, and it varies a lot by State. In the big surveys that
we have done at the Urban Institute -- the National Survey of
Anerica's Famlies -- we focused a lot on State-by-State

vari ation, because this New Federalism Project that produced
these nice purple reports is a State-by-State study of State and,
to a certain extent, local policy. But the gaps left by private
i nsurance and, on top of that, public insurance are substantia
in many States.

O the 13 States that we | ooked at, the low-- and this
is 1997 -- was in Wsconsin, was about 10 percent of the under
65's uninsured anong adults. It is a little better anong kids.
And the high was in Texas, where 27 percent of adults -- the
wor ki ng-age popul ation -- |acked coverage. And the role of
Medicaid varies quite a ot by State, too, but it is always
relatively mnor conpared with the role of private coverage,
which is alnost all work place coverage.

Now, you start to think about, well, |ook at these
people in the gap, how do they get care? That is the role of the
safety net. One of the issues is, well, the |l awers have
sonething to say about this. Aren't people sonehow entitled to
care? 1Isn't there a legal right to get care? And the short
answer is no. Ironically enough, the only real constitutional

right to care is for prisoners and nental patients, who are held
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against their will. And how nuch care you get, that is another
i ssue, but there is a constitutional right to it.

In terns of a legal right to access, the main
national -- if you want to call it that -- entitlenment is the
so-cal l ed EMIALA requirenent on hospitals that participate in
Medi care or Medicaid, which is alnost all of them -- and David
could tal k about this at great length I think -- that was enacted
in 1985, that says if you cone to a hospital in true enmergency or
active |l abor, they have to at |east | ook you over and stabilize
you for transfer, presumably to a public institution or other
safety net hospital wlling to take you. There is also the
prospect -- although I think it probably is not too serious --
that if you turn soneone away, you could face a mal practice suit
if you had been found to accept the patient to begin wth.

This gap in insurance | eaves a | ot of people who are
reliant on State charity or public institutions to get care. It
first really becane a national issue in the early eighties, when
we had rapidly rising health care costs, especially hospita
costs, and hospitals really focused on what they called
unconpensated care, that there was a problem of unconpensated
care. The solution, of course, was that hospitals needed nore
noney.

That's where we get to slide nunber 7, the two ways to

feed the birds, which | have stolen from Uve Reinhardt. There is

ARTI Transcripts
(202) 347-0030 and wwwe.artitranscripts.com



what | have dubbed rather unfairly the AHA way, nanely the
American horsey way -- the American Horse Association way -- to
feed the birds, give the oats to the horses. Now, a few nonths
ago it mght have been tenpting to call that a trickl e-down
effect; you put in sone oats at the top and sone cone out the
bottom But, obviously, in the past couple of nonths it's nore
appropriate to refer to this as the carpet-bonbi ng approach --
just put the noney out there; sone of it is bound to find its way
where you want it to go.

The other way to feed the birds, of course, is to take
the oats and give it to the birds, which I call the NAS way in
this slide, for the National Audubon Society. It is the targeted
approach, the smart bonb, laser in on the target. And nmaybe you
will only get 50 percent, but at least it is better than the
car pet-bonb approach. So that is basically nmy attitude about how
t he i nsurance and safety net discussion ought to go. Mostly, we
started with this notion of unconpensated care and it becane nore
targeted over time. So let ne talk about two types of
devel opnents that reflect that.

One of themhas to do with the so-call ed unconpensated

care pools, or free care pools, which were started in a nunber of

States under nmandatory State rate-setting. In the early
eighties -- if you cast your m nd way back then, despite the
obj ections of people inthis room |'msure -- a nunber of States

ARTI Transcripts
(202) 347-0030 and wwwe.artitranscripts.com



21

did mandatory rate-setting controls in hospitals, price controls.
And one of the effects of that was to attenpt to allow interna
cost subsidies to cover people w thout insurance by
"overchargi ng" people with insurance and shifting the noney
internally to people without it.

One of the problens of that, of course, is that
| ocation matters a whole lot, and hospitals differ a lot in their
ratio of uncovered to covered people. And that's no accident. A
| ot of other things are nmade by location |ike that. So in these
States a nunber of them formed pools under which hospitals al
paid, or at |east were obligated to pay, a uniform assessnent to
cover the average rate of unconpensated care in the State. And
t hose that had above average unconpensated care then got a net
paynent fromthe pool; those with a bel ow average anount of
unconpensated care were net payers into the pool

And that worked fine for a while. But under
conpetition it has turned out to be difficult. There are also
sonme pretty bad incentives, as you can imagine. |f you nay nore
for unconpensated care, you tend to get nore of it. |In nmany of
these States where there was beginning to be nore price
conpetition, and certainly Medicare was controlling prices nuch
better in the late eighties than in the early eighties, hospitals
were getting nore fromthe pools in sonme cases than they were

getting fromtheir other payers.
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That arrangenent broke down with deregul ati on and the
end of mandatory rate setting. These States, in general -- not
Maryl and, but in general -- the States said, okay, well, let's go
to conpetition, let's negotiate, let's |let the market work to
hol d down hospital prices. But that left this old problemwth a
new vengeance: if we squeeze down on paynents, then who is going
to cover the poor and the uninsured?

So the States that were exanm ned in this paper
explicitly decided, well, we are getting rid of rate setting as a
price control device, but we want to keep this associ ated device
of the pool to create some equity across hospitals in who bears
t he burden of paying for people w thout insurance. And over tine
t hey noved fromthe carpet bonbing of the unconpensated care
approach towards a nore targeted way of delivering the dollars.

For the nost part they retargeted the funds from
unconpensated care as a general matter, which includes bad debt
of the people who are over 300 percent of poverty, to targeting
on people who really needed it, covering only energency bad debt
and free care for the people who are uninsured, and | ow i ncone
who had no opportunity to pay. So they targeted really on
charity and energency bad debt rather than unconpensated care.

They also tended to target nore on true safety net
hospitals by jiggering the fornmulas so that places that were

hi gher in need got a greater percentage because the total pool of
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funds were shrinking relative to the need. They have al so
brought in sonme non-hospital funding, usually by tapping
assessnents on payers, health plans, including the self-insured,
which in the case of New York set a precedent under ERI SA | aw,
which is still influencing events at the State | evel.

The story continues. This is a constant battle at the
State level. There is a lot of tension between maintaining
support for this redistribution and being able to afford it. The
nore you are taxing a broad group to target on certain needy
people in certain needy hospitals, the other hospitals that are
paying tend to conplain. So this has been a battle back and
forth in the different States and was part of the reason for
seeking different funding sources.

Anot her thing has been that there has been a | ot nore
enphasi s recently on expandi ng i nsurance. That takes State
resources, too; and so there is kind of a tradeoff between
putting resources into the safety net versus putting resources
into insurance. That tradeoff is over-enphasized, | think. In
work that is underway now, ny coll eague and boss, John Hol ahan,
is finding that States that are high in insurance -- nanely
Medicaid -- are also high in safety net contributions. It is not
really at all a one-for-one tradeoff; there is a positive

correl ati on between the efforts.
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At any rate, pools are an internedi ate option between
relying on conpletely targeted safety net help for public
hospitals, say, and covering insurance. Because nobody thinks
that States can cover everybody. So in between you can target to
sone extent, you can give broader access to sone extent, and it
really is a reasonable option, | think, for States that have a
relatively broad-based safety net and are not reliant on a few
publ i c hospitals.

Let's pass fromthat to the other type of targeting
that has occurred, that is really sonething that surprised ne.

We started a project about three to three-and-a-half years ago to
| ook at what happens in conmunities where a public hospital

cl oses. There are people who have been in this for a long tine
who renenber when San Di ego or Phil adel phia got out of the
business. And nore recently, in the md-nineties, several

| ocalities got out of the hospital business in one way or
another. W went to three of them W went to Boston, where
they privatized. W went to Tanpa, where the sanme hospita
continued operating yet itself privatized; in Boston, it was
privatization by a nerger. W went to MIwaukee, where they shut
down the public hospital, basically selling it to the next-door
private hospital

The story originally was expected to be, okay, the

public hospital closes, what happens to the other hospital s?
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Because one of the factoids out there is that the people who are
nost opposed to closing a public hospital are not the poor and
the uninsured but the CEO s of the neighboring hospitals. They
are worried about kind of a doughnut effect. You take the center
out, and the people are going to mgrate out to them And then
they will be stuck with the unconpensated care, and they are not
public and do not get as nuch noney.

What we found was that this really was not that story
at all, though it did happen to a certain extent. There was a
little bit of a shift towards the surrounding institutions. The
story was that these three conmunities, at |east, had gone to
consi derable effort to have a different safety net nodel. Those
are laid out here in slides 3 and 4. In MIwaukee and Tanpa,
they were nore |i ke nmanaged care insurance, where peopl e enrol
and sign up, where the locality runs a quasi-insurance and
enrol | ment arrangenent. They do not have a risk-bearing HMO-t ype
arrangenent; it is a direct contracting nodel, and they differ in
their eligibility requirenents and so on.

But the interesting thing is that they really went
about this systematically. They said, well, if we don't have the
public hospital anynore, what are we going to have? And they did
reengi neer the safety nets quite consciously.

The sane way in Boston. The City of Boston, |ike the

ot her places, was fairly glad to be out of the paynent business,
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because the Boston City Hospital had been a direct city
departnent, and profits and loss flowed right through. And for a
while it was a ot of profits, but it was a lot of |osses in the
nineties. So they were sonewhat glad to be out of the business.
But they really believe in health care in Boston -- it is like
anot her universe up there -- and they set up a system where the
newmy privatized operation, with a neighboring university
hospital, does the sane kind of stuff, but, again, has a managed
care program They got a sweetheart deal, with a Medicaid

wai ver, that allows themto finance that nuch better than is
avail able in many other places. But they have started
systematically trying to manage the care of people w thout

i nsur ance.

Again, they try to get people to enroll; they try to
keep peopl e out of enmergency roons. It is certainly the case
that the uninsured get a lot of care, but it is also the case
that they get a lot of care that conmes quite |ate. They have an
awful lot of what in a normal managed care context woul d be
call ed i nappropriate utilization; that people are comng to a
energency roomor they are getting a procedure that could have
been avoided with good anmbul atory care. So these operations try
to do that.

The prelimnary results, at |east as we could get them

qualitatively, are pretty good. And even the advocates for the
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poor would tell us that access and quality were pretty good, and
peopl e knew where to go. They now had a clinic that they could
go to rather than driving across town to the energency room And
for the people who were enrolled, that was pretty good. But the
enrollnment is quite limted in nost of those States; it is

br oader in Boston.

The hospitals do still act as a safety net, the
surroundi ng hospitals, for all those people who are not covered.
And it is always a mnority of the uninsured who are covered.

And there is at |east thought to be a sonewhat | ess open door, in
M | waukee at least. In the other cities we were told, no, it is
no different than it was when these institutions were public.

The early indications were that the care was nore
appropriate, that there were nore early interventions and fewer
frequent flyers in the energency roons. There is also, however,
a lot of enrollee turnover. And it appears that, even if the
prem uns are free, that can be too expensive. People do not
necessarily re-enroll. You have to go after them COtentines it
is the providers that do that.

The fiscal results are pretty positive for those
| ocalities. Mdst of them save noney, and sonetines a | ot of
money. And they converted, really, an open-ended entitlenent,
which is what a public hospital constitutes -- it has a budget,

but there are lots of demands to expand that budget -- they
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converted that to a closed-end, nore financially-based operation,
sonet hing nore |ike insurance, and the bond markets recogni zed
that. And they stopped saying, well, they have this public
hospital and they are in trouble. That saved thema | ot of noney
on their borrowing ever after. So in MI|waukee, for exanple,
their borrowing to help pay for the new stadiumfor the Brewers
was cheaper

The good news is, fiscally, for the localities, this
was good. The prograns are perform ng better than expected in
the kinds of ways that you m ght expect. Wll, what is the bad
news? | think the bad news is that although maybe this is a
better nouse trap, that it is better to target to resources, that
it is possible to nmanage care for people who really need sone
managenent, the world is not beating a path to this door. And
part of the reason, of course, is the custoners are not paying
custonmers. But the localities are not putting in nore noney
because they have a good nodel. They're holding the |ine,
basi cal | y.

And we did go to San Di ego and Phil adel phia, where this
type of thing happened nmuch |long ago. And there, the long-term
record, fromthe point of view of the advocates of the safety
net, is not so great; the public support has tended to dw ndl e
over time. So for whatever you want to say about the

car pet- bonbi ng approach and throw ng noney at the public hospital
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t ype approach, the bricks and the nortar and the private sector
dermanders for public support are hel pful in keeping the budget
up. The good news is you could be nore efficient; the bad news
is you may get |less noney as a result of that.

One of the conclusions | reached was that while this
was | ocal and the needs are very local, but local funding just is
not going to do the job on this. No one locality can do this.

In Boston they have a ot of State noney and then also a | ot of
Federal noney because of the Medicaid waiver. That is not true
in Tanpa or M| waukee, but a little bit true in MI|waukee. They
worked a dish fiddle to get sone nore Medicaid noney and

t her eupon t ook sone nore county noney out of the pot. But I
think that, as with |local education, where there is a recognition
that there is a real State interest in equalization across areas,
that is certainly appropriate for safety nets but that is not
generally the rule. In general, there is nore |ocal spending.

So the final thoughts in ny final five seconds here are
that | still would go for insurance; that that is better targeted
and |l ets people control their care. There are argunents, which
am not getting to, about a |lot of poor people who are chronically
probl emati ¢ and have few social skills and maybe need nore help
than an i nsurance policy can give them That is a whole other

di scussion than this one.
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It is also true that safety net efficiencies are
possi ble, but the need is just overwhel m ng conpared to what
| ocal resources can be brought to bear. And I think that it is
only getting worse absent policy change. So ny conclusion is, if
you want to take care of people like this, even at the |evel of
one-third or one-half, we are probably going to need broader and
hi gher governnents i nvol ved.

Thank you.

(Appl ause.)

MR. M LLER  Thank you, Randy.

Qur final speaker is David Hyman. David received his
B.A, his J.D., and his MD. fromthe University of Chicago. He
is also currently a professor at the University of Maryland Law
School. He has been a visiting professor at the University of
Texas and George Washi ngton University Schools of Law. He
teaches health care regulation, health | aw, insurance |aw, civil
procedure, professional responsibility, and tax policy.

And he has published articles on a wide variety of
issues relating to the regulation and financing of health care,
i ncl udi ng one that you have, an article in the Villanova Law
Revi ew from 1998, "Consuner Protection in a Managed Care Worl d:
Shoul d Consuners Call 911?" That article exam nes in sonme detai
energency room health care and the | egal mandates to provide it

for free
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Prior to becoming a faculty nenber, David was a
associ ate at Mayer, Brown & Platt in Chicago. He practiced in
the areas of tax controversy and health care |l aw, and he has done
both trial and appellate work. He is a nenber of the Illinois
and District of Colunbia Bars and the Anmerican Law Institute.

Today he is going to be discussing the unfunded Feder al
mandat es t hat EMIALA, the Energency Medical Treatnent and Active
Labor Act, inposes on hospitals and sone of its effects, such as
much greater utilization of expensive energency room care for
non- enmergency conditions. O as Yogi Berra once said of a
popul ar restaurant, "Nobody goes there anynore. [It's too
crowded. "

Davi d Hyman.

DAVID A. HYMAN

UNI VERSI TY OF MARYLAND SCHOOL OF LAW

DR. HYMAN. Well, | don't think | can top Yogi Berra,
sol will not try.

We have heard a fair anmount so far about the deliberate
safety net and the crowd-out or incentive consequences that can
result. | amactually going to talk about a slightly different
part of the safety net, which I think is nore fairly

characterized as the accidental safety net.
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EMTALA, or, as Tom has rem nded us, the Emergency
Medi cal Treatnent and Active Labor Act of 1986, was a statute
t hat was designed to address a probl em known as patient dunping.
And the way that it was addressed was with a | aw that prohibited
di scrimnation against individuals in treatnment based on, really,
any criteria, including ability to pay. And that ended up being
transnmuted into a safety net for broad access to not just
energency care but inpatient care nore generally.

Now, sone of you in the audi ence probably know Bill

Sage, who is a professor at Colunbia Law School, and a good

friend of mne. | told himyesterday I was going to be speaking
here about EMIALA, and he said, well, tell themit is a great |aw
and Congress should pass nore like it. | amnot going to say

that, although | have a certain fondness for EMIALA because | got
tenure partly on the strength of an article criticizing it, and
nore of the sane instances in store for today.

Before we tal k about the incentive consequences, | just
want to sketch out how the | aw works nore generally. One of the
handouts is the actual text of the statute, and I will just go
t hrough t he basic franework.

EMIALA is a law that is tied to the recei pt of Medicare
money by hospitals, so it is a spending power allocation. But
its scope goes far beyond Medicare beneficiaries and it includes

everybody. And since pretty nmuch all hospitals take Medicare
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nmoney, it really binds all hospitals. Wat it says is that if
soneone cones to a hospital that has an energency departnment and
requests examnation or treatnent -- so the first step is you
have to actually cone to the hospital -- the hospital is required
to provide, what | have underlined in the statute, an appropriate
nmedi cal screening exam nation. And if they determ ne that the

i ndi vi dual has an energency nedical condition, they are required
to either stabilize the individual or provide for what is
described in the statute as an appropriate transfer.

Al'l of these terns have specific statutory definitions,
whi ch, as it happens, do not really map neatly on to how
physi ci ans think about treatnent. And if the individual is
unstabilized, the hospital is prohibited fromtransferring the
i ndi vi dual either to another hospital or to anyone else. And the
way the statute is structured, that includes discharging them
So you cannot send them hone if they have an energency nedica
condi tion which you have not stabilized.

And there have been all sorts of border fights about
t he meaning of the particular | anguage. W can tal k about that
in the questions if you want but the basic insight here is this
reverses the no-duty rule that those of you who went to | aw
school are probably famliar with, and obligates hospitals to
treat people regardless of their ability to pay, or anything el se

for that matter, if they have an energency nedi cal condition.
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You cannot delay treatnment or exam nation to inquire
about their ability to pay or their insurance status. And if the
hospi tal has specialized facilities, like a burn unit, a neonatal
intensive care unit, or a trauma center, they are essentially
required to accept all transfers fromother hospitals as |ong as
t hey have capacity. And on-call physicians who are not
physically present in the institution, or enployees of the
hospital, are subject to its provisions as well.

Now, this is enforced by a bunch of different
provisions. First of all, the Ofice of the Inspector GCeneral
can inpose civil penalties on hospitals that violate the
provi sions, ranging between $25,000 and $50, 000 per occurrence,

and simlar penalties on physicians, $50,000 a tine. There is

also civil enforcenment. Individuals can bring a | awsuit agai nst
the hospital -- not against physicians, but only against the
hospital -- and obtain danages for personal injury. The

physi ci an can be excluded from Medicare for violating the
provi sions, as well, and the hospital version of that is
term nation of the provider contract. Now, since nost hospitals
get about 30 percent of their total inconme from Medicare, this is
obviously a very big penalty with which hospitals can be
t hr eat ened.

What the statute effectively did is it created a right

to obtain care regardless of ability to pay; essentially, free
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energency departnment care and potentially other care within the
hospital. And I think the widely shared assessnent at the tine
was that this was not going to be a huge burden on hospitals
because it was a problemthat was relatively mnor -- al
hospital s were not dunping everybody -- and the distribution of
the costs that would result would not be a significant burden.

That is not really howit has worked out, partly for reasons I

t hi nk Randy sketched out in his coments. | amgoing to talk
about it first fromthe demand side perspective -- that is from
patients -- and then the supply side -- providers, hospitals,

physi ci ans.

The first problemon the demand side that | will be
t al ki ng about, although not the first problemthat materialized,
was the insured problem with the rise of managed care. EMIALA,
remenber, was intended to deal with dunping. Hospitals did not
historically dunp insured patients; they dunped uni nsured
patients. But the interaction of EMIALA in nmanaged care created
some very interesting problens.

Managed care organi zations, or MCOs, tried to limt
utilization of an energency departnent for a couple of reasons.
First of all, they viewed it as very expensive. Second, it was
intermttent, so continuity of care was not really going to be
sustained. And, third, there were a nunber of studies that

i ndi cat ed nost energency care provided in an energency depart nent
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was not really for an energency. So it was unnecessary
utilization, at least in that context.

So MCO s devel oped a nunber of different strategies to
try and deal with this, including requiring pre-authorization
before they would agree to pay for the care; retrospective denia
of clains; demand nmanagenent, so call up a nurse and expl ain your
synptons and they will attenpt to determ ne whether you really
need to be seen in an energency departnent; and sel ective
contracting -- if you go to this energency departnent, we wll
pay a lot for the care, and if you go to this other one, we wll
pay very little or perhaps not at all.

So the problemthat that creates is, for patients at
| east, their ability to call 911, go to the hospital and be
treated. Suddenly, although the ability to be treated is
mai nt ai ned by EMIALA, the ability to have it paid for, which is
the function of the insurance contract, is suddenly very rmuch an
issue. And what results is EMIALA creates a situation where
managed care organi zati ons do not have to spend nuch at all on
energency care because they know the energency departnents are
required to provide the care. So you have a real free-rider
problemthat is suddenly created. WManaged care organi zati ons can
free-ride on the existence of energency departnents.

Secondly, you also have the possibility of patients

free-riding; that is, agreeing to be subject to very restrictive
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managed care contract terns limting their access to energency
departnents, and then showi ng up at an energency departnent,
know ng that they can get the care and not having to worry about
the cost. So you have sinultaneous free-rider problens going on,
both of which create real difficulties for hospitals froma
financial perspective -- and nore about that in just a mnute.

The States tried to deal with this problem by passing a
nunber of statutes. It really does not solve the problem The
Villanova article that Tomreferred to goes into this in great
detail.

Now, let's talk about the uninsured, who EMIALA was
supposed to help a lot. The difficulty here is, if you are
uni nsured, you historically went to the enmergency departnment in
order to obtain care because it was nore or less the only gane in
towmn. But to the extent that you start devel opi ng ot her
nmechani sns for delivering the care -- the sort of thing that
Randy nentioned -- EMIALA actually mekes it very hard for you to
di vert people into that unless they choose to do so voluntarily,
because they know they just keep going to the energency
departnent. So the sort of cultural normthat you get your care
at the energency departnent is going to be very hard to break if
they are obligated to provide care. That is part of the problem

| think the nore significant problemis if you | ook at

the supply aspects of this, which is the uninsured get access to
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care through enmergency departnments, but if EMIALA s |ong-term
consequence is to decrease the supply or the availability of that
care, they have traded off short-term access against |ong-term

| osses and capacity. And if you | ook at energency departnents,
you see substantial overcrowdi ng and queui ng costs that are

i nposed on the uninsured that were certainly there when EMIALA
was passed but they are nuch worse now. And there are a variety
of reasons for that. You cannot lay all of the blame on EMIALA,
but | think the incentive consequences are quite clear.

Now, let's tal k about hospitals, the supply side. The
real problemhere is that the cost of conpliance with EMIALA vary
tremendously. And they vary because of the denographics of the
patient population that is served by the individual hospital, and
how sick they are, and how good their insurance is.

For exanple, in Maryland, if you contrast Shock Trauma
with GBMC, Greater Baltinore Medical Center, or any nice suburban
hospital, you will see a huge disparity in the anount of nobney
that is spent by the hospital on unconpensated care. In
Maryl and, if you | ook at hospitals, the | owest spends about 2
percent of its budget on unconpensated care; the highest spends
about 20 percent on unconpensated care.

You al so see huge State-by-State variations. The
Nort heast has nuch | ower rates of uninsurance than the South and

t he Sout hwest. Rhode Island, actually, right nowis the | owest,
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at about 6 percent of the population. New Mexico is the highest,
at 21 percent. So there is a huge variation in the burdens

i nposed by EMIALA if you are a hospital in Rhode Island than if
you are one in New Mexico. And | have a really cool Power Point
slide that shows each of these, but | was prohibited from using
it on technol ogi cal grounds.

You have simlar sets of difficulties wwth the kinds of
care for which hospitals systematically take |osses. Burn units
do not tend to do very well. And you see, as a result of EMIALA,
whi ch creates an unrestricted entitlenent for utilization as |ong
as you have capacity, a pretty clear incentive not to expand and
to think about constraining. Neonatal intensive care units
actual ly point sonewhat in the opposite direction because the m x
of patients receiving care |ooks very different, so they get paid
for that. EMIALA has not really had as big of an inpact on
NICU s as it has had on burn units.

Next, you have a sort of boundary problem that is, how
broadly do we think about EMIALA operating? What does it nmean to
cone to the hospital? For a long while it seened to be pretty
clear, to cone to the hospital, you had to cone physically to the
hospital. But over the last few years there has actually been an
expansi on of what EMIALA' s scope neans; first, to enconpass 250
yards around the canpus. So it is no |onger physically in the

energency departnent; it is the furthest building, 250 yards out
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fromthere. And then you obviously start to have peopl e going
out with tape neasures trying to figure out where it is that
their obligations end. And that creates real uncertainty costs
for people who are involved.

You have a simlar problemwth anbul ances. If it is
owned by the hospital, then you cone to the hospital as soon as
you are | oaded into the anmbulance. It if is not owned by the
hospital, you have not cone to the hospital unless you are in the
9th Grcuit and you use a radio to call and are told, whether you
are on bypass or not, the physical contact is going to be
sufficient. So there are all sorts of conplicated consequences
that I do not think anybody really thought very hard about in
1986.

There is a simlar problemw th off-site, outpatient
centers. That is obviously not an energency departnent, but you
have simlar sorts of problens. The big issue is really
capacity -- when hospitals go on bypass, what are the
consequences from an EMIALA perspective? Really, the incentives
system though, | think is pretty straightforward.

Now, how about physicians? Well, the answer to this
depends on when you ask the question. |f you asked energency
depart nent physicians between about 1986 and 1990 whet her they
t hought EMTALA was a good idea or not, they were ecstatic about

it, because suddenly they had a nechanismto force specialists to
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come in and treat patients; whereas, previously they did not have
any |l egal sanctions to encourage that.

| think the picture looks a |ot different now, partly
because of the crowding problem partly because if you are a
physi ci an that has privileges at a hospital but you do not want
to see patients there because of EMIALA, the incentive is to
decrease the nunber of hospitals at which you have privil eges,
and, perhaps, not to have privileges at a hospital entirely. And
you have actually seen real consolidation in the patterns of
di stribution of where physicians have privileges. People
basically just exit when they are forced to take all -coners
wi thout the ability to be paid.

Now, to sonme extent that is not a bad thing, because
the nore concentrated your practice is, the nore likely it is
safety issues are going to be satisfied. But you are really
trading off safety and quality against access. There is also
| ots of uncertainty about the scope of EMIALA anong physici ans.

How about enforcenent? | think the intention was
certainly to deal with really flagrant dunping, but the statute
has ended up becoming a way of enforcing quality of care in the
energency departnent. Mst of the civil cases involve very
thinly disguised nal practice cases. And if you |look at the civil

penalties, virtually all of theminvol ve disputes about the
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guality of care that is rendered, not whether the patient was
real |y dunped.

| spoke here four nonths ago about HI PAA and fraud and
abuse. This is actually, like Randy, my third time here this
year. | don't knowif | get the gold star. At sone point, it is
no longer a free lunch | guess.

But the sorts of conplaints that people nmade about the
fraud statutes -- that is, big sanctions allow the governnent to
extract favorable settlenents, essentially extortionate
behavi or -- was the assertion of providers. You see the sane
sorts of conplaints here. Wen the governnent can yank your
Medi care contract, no matter how firmy you believe you have not
engaged in an act of dunping or anything that violates the
statute, you essentially have to fold. It is just not worth the
risks that are associated with fighting on that. | think a
simlar problemis that the region of the country you are in has
a great deal to do with how vigorously EMIALA i s enforced.

So let ne just wap up. Let's just wal k through the
incentive structure that EMIALA creates. For patients, it is
sort of a mxed picture to sone extent. But if you did not have
access before, your incentives are it is free at the energency
departnent and so you mght as well go as often as you |ike.
Certainly the inmport of the RAND study is that free energency

care gets used nore often than energency care with even a
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relatively nodest co-paynent. |In the long run, though, you are
| ooki ng at decreases in access. And so it really depends | guess
on your discount rate.

For physicians, the incentive is to affiliate with as
few hospitals as you possibly can. And if you can figure out a
way to be unaffiliated, you avoid EMIALA s burdens entirely. For
hospital s, because they do not make up on vol une what they |ose
on every transaction, the clear lesson is to nodify capacity in
order to limt your exposure. Now, of course, that is traded off
agai nst the possible benefits of having an energency depart nment
open 24 hours that people cone through, sone of whom are payi ng.
But | think there is really very little question that EMIALA, in
2001, bears very little resenblance to what anyone in 1986
t hought they were getting.

So the last point is, what shall we do about it? A |ot
here depends upon what you think the paradigmcase is that we are
trying to deal with. 1Is it the person who shows up at the
ener gency department bl eeding and with no insurance who is booted
out or sent to the public hospital, or is it, depending upon the
study, between 30 and 70 percent of ED utilization that is
i nappropriate? | think how you come out on this depends a | ot on
your picture going in.

Since we are in the Hayek Auditorium | think the

answer that we have to start with is to repeal the statute inits
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entirety and start fromscratch in doing a deliberately designed
safety net rather than an accidental safety net.

| see Bob is in the audience. |f he had asked ne to
give this talk at AEl, the answer there | would give would be to
repeal it for the insured. Because what has happened with EMIALA
is it really has not made things better for the insured; it has
actual |y made things nmuch nore conplicated. And then figure out
a way to pay for the uninsured rather than trying to depend on
mandates to do it.

Since we are in Washington, neither of those things is
going to happen. So | think the right thing, froma policy and
political perspective, is to build on what we have, which is tax
exenption for sone hospitals and a strong community obligation
that many of the others feel tie the obligation to provide
charity care to tax exenption; meter it based on the val ue that
the institutions receive; allow for private contracts to
coordi nate the provision of charity care through outpatient
clinics, community clinics, the sort of purchasing pools that
Randy was tal king about; but you really need to figure out a way
to back off the open-ended comm tnent that EMIALA represents.

Thank you.

(Appl ause.)

MR. M LLER  Thank you very nuch, David.
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As | nmentioned earlier, we are mssing our final
schedul ed speaker, Richard Carlson. | wll just nention briefly,
the State-based, high-risk pool concept, which he would have
illustrated, there are about 29 States that have one version or
anot her of high-risk pools. Sone of themwere doing that in
response to the 1996 HI PAA requirenents, beyond their nore
traditional coverage. But the core of the high-risk pool was to
cover the so-called nedically uninsurable individuals, who would
face either extrenely high premuns or the inability to get
private health insurance under any circunstances. And the
hi gh-risk pool, in effect, caps the prem um paynent by the
i ndi vidual, and then subsidizes the remaining costs, ideally
t hrough sone type of general revenue financing.

And, if adequately financed, as is done in Illinois, it
has had a pretty positive record. It allows the individua
i nsurance market to do what it does and operate efficiently,
whi |l e carving out the high-cost individuals who are beyond the
capacity of the individual market to handle. Oherw se, the
alternative is to |l oad those costs onto other voluntary
purchasers in the individual market who tend to drop out when the
cost gets too high

We would Iike nowto go to sone questions fromthe
audi ence. |If you could wait for the m crophone to cone to you,

and identify yourself when you have a question for one of the
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speakers. |If you wish to voice a | engthy commentary, you nay
revi se and extend your remarks for the witten record, but in the
short-term pl ease address a direct question to one of the
speakers.

MR SMTH M nane is Gordon Smith. | ama buil der
and devel oper in the | ocal market here.

A question for M. Bovbjerg. | enjoyed your little
chart here. Actually, there is a Cato way to feed the birds
also. And that is, you don't feed them you | et each one devel op
the best they can. Which led ne to another thought. Instead of
provi di ng insurance for mnmy enployees, why don't | cut it out
al toget her, since two-thirds of any of their costs are going to
be picked up free?

And why don't | have a Ms. Jones here who tells them
where the best place to go is? And | can increase ny carpenters
from $30, 000 to $33, 000, because it costs ne $3,000 for nedical.
And | will get the best carpenters, build better houses, and the
carpenter is on his own to get his health care, which he has
$3,000 a year to build up, so he eventually pays for it.

MR. BOVBJERG What you are describing has a new nane.
Peopl e are tal king about self-directed health care. Wth the
exception that people really do need insurance, there are |ots of
very expensive bad things that can happen at the catastrophic

end, as Brad was alluding to. And, of course, it is niceto
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encour age people to go in and do the things where medicine
actually does do sone good, when it is tinmely. So both at the
very high end.

And at the |ow end there are sonme real advantages to
havi ng i nsurance coverage. The notion is that one could provide
t hat through insurance, and then gi ve people the 10 percent of
their noney, maybe tax sheltered if that is acceptable, and | et
them direct the care thenselves, possibly with help froma |ot of
managenent tools that woul d be made avail abl e t hrough the
Internet and all kinds of other good things. That is a new
nodel . Whether that will succeed in w nning adherence and then
actually working, we have to wait and see.

But that is absolutely right; people ask that question.
And it is a huge burden. Certainly, at the Urban Institute we
see the same thing. There is a percentage |oading on our
salaries that goes to benefits and it is very direct.

MR. M LLER  Anot her question fromthe audience? Bil
Ni skanen.

MR. NI SKANEN. Bill N skanen, Cato.

David, what is the nmagnitude and pattern of hospitals
conpl etely dropping their energency roons?

DR. HYMAN. Well, that was, of course, the obvious
i mredi at e strategy, which the obvious bureaucratic response was

to say, "W don't care what you call it. As long as you open
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your doors, you've got an enmergency departnment.” And the short
version is it covers all hospitals whether they have an energency
departnent or not. So you cannot evade it in that fashion.

You can nmake life nmuch nore difficult by decreasing the
nunber of beds in your energency departnment or whatever you
choose to call it. But hospitals that do not have what anyone
woul d call an energency departnent have been found to be in
vi ol ati on of EMIALA because of that sort of classic response to
the obvious initial stratagem So closing your ED does not get
you out fromunder it. dCosing entirely will, but that is not a
strategy that |ots of people like.

MR. M LLER  Anot her question.

MR. NELSON: Wayne Nel son from Conmmuni cating for
Agri cul ture.

| have a question for M. Herring concerning tax
credits. O two questions | guess. One, | did not get a chance
to | ook through your whol e paper on tax credits. Do you have a
general armount you think that would be needed to really
substantially decrease the nunber of uninsured? Secondly, do you
have anot her vehicle that would do nore than refundable tax
credits?

DR. HERRING Regarding the first question, we
generally found, to start off with, that a tax credit that was in

t he nei ghbor hood of 25 percent to a third would probably do
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not hi ng. Because, essentially, the uninsured currently have the
opportunity to work for a firmat |ower wages, and there is a tax
subsidy there in the formof its exenption. And then, noreover,
there is a difference in | oading between the individual nmarket
and group market. So we first came up wth the concl usion that,
under 25 percent, or in that nei ghborhood, would probably do
not hi ng.

Then as we raised this credit to about 50 percent of
the prem um sone of our nore optim stic sinulations indicate
t hat maybe as many as 50 percent of the uninsured m ght actually
obtain coverage. There is a lot of variance in our estimtes
based on di fferent assunptions we nake about paranmeters. But, at
the end of the day, it really mght be the case that a tax credit
covering half of the premium m ght do that nuch good.

| think there is also some uncertainty with how nmuch do
i ndi vi dual insurance prem uns actually cost. |In sone of our
previ ous work we just took industry |oading of 40 percent of
prem uns and did some sinulations that way. Wth this new paper
we | ooked at quotes that were obtained off the Web. And | think
we general ly thought that those quotes we observed were | ower
t han nost of us thought in general. | guess the question nowis,
are these quotations that you can get off the Wb, are they

really genuine offers to sell? So if a high-risk person actually
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goes through the process, how much underwiting mght exist? And
to that question, | amnot really sure.

Anot her vehicle is obviously to nove to a
publicly-provided system |In sone sense, | consider nyself an
anal yst and do not really have a preference one way or the other.
But | think there is legitinate econom c argunents that can be
made for public provision of certain things. | do not know if
that is a popular statenment to nake here. But | guess, at the
end of the day, there are all sorts of different alternatives out
there, and it depends on, | guess in sone sense, your preference
for equity versus efficiency, and reasonabl e people differ.

MR. MLLER Brad, in pushing against that kind of
tradeoff, where we are currently in the possible tradeoffs or
crowd-outs between charitable care, free care, safety net care
and trying to stinulate greater private health insurance, are we
at the point where one substitutes for the other, or can you do a
little bit of both, or where are the offsets given the
el asticities that you found in your work?

DR. HERRING That is a good question. | should say
that the results | found as far as this crowd-out effect of
obtai ning private coverage, as a function of how nuch charitable
care is available, they are significant but they are sonewhat

small. So you can |ook at that two different ways.
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One way is if we actually do a fair amount of work in
strengthening the safety net, perhaps | ooking at which
comunities are doing a good job and which are not, sure, that
m ght increase the nunber of uninsured. But at the end of the
day | would guess that that increased anount of care that we
provided to the uninsured is greater than the costs that we have
incurred by increasing the nunber of uninsured.

And sonmewhat the corollary of that is if your idea is
to say, well, we are going to just increase the nunber of people
obt ai ni ng coverage by pulling out the rug of charitable care, ny
results would indicate that that is not a good idea, and the
nunber of people who are currently uninsured that will be induced
to buy insurance, based on that hardcore policy, would be small

MR. MLLER The flip side of that, though, would be
which is the better buy? Do you get nore health care by
targeting resources to an enhanced safety net, or is it extrenely
expensive to try to subsidize greater insurance coverage |evels
wi t hout delivering presumably nore health care?

DR. HERRING | think that is still somewhat
unanswered -- how nmuch good does insurance do for people and how
much good does it do for the healthy people who are probably
ski npi ng on preventive care versus how nuch it mght do for the
hi gh-ri sk people who perhaps are receiving care right now? |

think that is just an unanswered questi on.
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MR MLLER Well, | will be working on that in a few
weeks for Bob Hel ns over at AEl.

DR. HERRING Well, send ne a copy.

MR. M LLER  Another question fromthe audi ence? Ed?

QUESTION:. M. Bovbjerg, in talking about the changes
that occurred in the pools and the deregul ation and the new
sources of funding, one of the things that you touched on -- and
it isin slide 9, new funding sources -- was the New York ERI SA
precedent. For the benefit of those of us who are not famliar
with it, could you maybe el aborate on that and what the precedent
was and the inplications for funding sources?

MR BOVBJERG The ERI SA case was the so-called
Travel ers case in New York that grew out of an argument | believe
by HMO s -- David may know this nmore than | do -- that to put an
assessnent on their hospitals that they then had to pay as payers
was an action that affected an ERI SA plan, an enpl oyee health
benefit plan and, therefore, invalidated it; that the federal
| aw, ERI SA, preenpts State | aw that inpacts health benefit plans.
What the Suprene Court ended up saying was, wait a mnute, they
coul d not possibly have really neant that. That sweeps
everything. That neans traffic tickets that are inposed on the
street in front of the building could not be given, that quality

of care requirenents could not be inposed.
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So they | oosened the previously fairly hard Iine that
courts had taken about what was preenpted by ERI SA. Previously,
| think the basic principle of ERISA interpretation was, if you
are a State, you lose. After that, it became, yes, if this is
part of a general schene and it is not specifically targeted, and
so forth and so on. | amby no neans adept in ERI SA
interpretation. You have to pay quite a | ot per hour for quite a
few hours to get the chapter and verse on this; although, David
is clearly willing to speak for free.

MR. MLLER That is a PPO discount that Cato has
negot i at ed.

DR. HYMAN. Not necessarily on ERISA. | think there
was not hing you just heard that | would really disagree wth.
woul d just expand on it slightly by saying that after New York
won the right to inpose these surcharges, about a year |later,
they folded their rate-setting program And once they had done
that, there were not any surcharges anynore. Maryland is the
only State that is still doing that.

MR. BOVBJERG There are. There are still payer
assessnents, and they have to pay themstraight to the State.
That is how they fund the pool.

DR. HYMAN. Onh, for the pool. Fair enough.

MR. BOVBJERG Yes, for the pool.
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DR. HYMAN. But very few States are, shall we say,
aggressively pursuing their newfound authority under Travelers
to create pools of this sort. | think they are using it for a
variety of other things. But the noney is not 50 States al
going after it sinultaneously. They have consuner protection
fish that they are using ERISAto fry.

MR. MLLER Yes, another question.

MR. CANTWELL: H, | amJim Cantwell fromthe House
Budget Comm tt ee.

| have a question about the bright line that sonme try
to draw between the uninsured and the insured. |In fact, it is
probably a fuzzy line in that some of the uninsured have
availability of health care through conmunity health centers.
They may be Medicaid-eligible but not enrolled. Could you sinply
di scuss what that 38.5 mllion uninsured really does nmean?

MR. BOVBJERG | guess you have two peopl e who may
answer that. | thought you were going to say, well, people are
not uni nsured forever and, in general, there are patterns to
uni nsurance. Sone people are uninsured for part of the year
sone are |longer-termspells. These are different types of
people. It is nore serious for some people than others.

| think what you are saying is that the safety net can
operate sonething like insurance -- which is just what Brad

points out -- and even without explicitly trying to nmake it nore
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i ke insurance of the types of things that | was tal king about.
And that is certainly true, and it does tend to be catastrophic,
partly because of EMIALA but nore because of nedical culture;
that the nore needy you are, the nore likely you are to get
charity. | nmean, doctors don't want to see you die on their
doorstep; they are much nore willing to see you go w thout
preventive care.

MR MLLER Wth the |imtations of not just-in-tinme
delivery.

MR. BOVBJERG Right. Just-in-time delivery is
probably not econom cally efficient.

MR MLLER W have tinme for another question.

MR. GREENE: John G eene fromthe National Association
of Health Underwriters.

| f Medicaid take-up is about 50 percent, David, | was
wondering if hospitals are noving to try to sign themup as they
conme through the door if they are being assessed for eligibility
for public prograns.

DR. HYMAN. | amnot sure | quite understand the
question. | think a lot of institutional providers have been
trying to set up their own networks to contract with Medicaid as
their owmn sort of managed care organizations. | can certainly
remenber wal ki ng down the streets of Chicago and seeing signs on

the side of buses saying, "Covered by Medicaid? W would |ike
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you. And certainly that was not the historical treatnent of
Medi caid patients by hospitals in the Cty of Chicago, or mnmuch of
anywhere else for that matter. But when you start doing

sel ective contracting, you see people doing that.

Even with that, though, the Medicaid utilization rates
of emergency departnents are substantially higher than any ot her
popul ation, including the uninsured. That is where they go to
get care. That is historically where they have gone. And |
think hospitals have had fairly imted success in noving it out
of the energency department to a variety of other possible
settings.

MR MLLER If there are no further questions, we wl|l
wap things up. First, let's thank all of our speakers for this
excel l ent presentation.

(Appl ause.)

MR. MLLER Wien we go upstairs for lunch, you can see
your own vision of the health care safety net in the various
foods arrayed out there. 1Is it Swiss cheese full of holes, bland
Ameri can cheese, cheese that just stinks, or just enough
nouri shment to get you by for another day?

Thank you very much

(Wher eupon, the Cato Institute Policy Forum concl uded.)
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