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PROCEEDI NGS

TI MOTHY LYNCH: Good afternoon and welcone to the Cato Institute.
My name is TimLynch and I"'mthe director of Cato’s Project on
Crimnal Justice. This afternoon we’re going to be discussing
the politics and | aw of nedical marijuana, but before I intro-
duce our first speaker | want to take a nonment to | ay sonething
of a foundation for our discussion this afternoon. In ny view,
hi storians 50 years fromnow are going to | ook back on this pe-
riod and they' re going to say that the drug war in Amrerica
peaked in Novenber of 1996. That was the nonment in tinme when
things really began to change. If you go to the Wb site of the
DEA [the Drug Enforcenent Agency], the officials there are al -
ready acknow edgi ng that the whol e conpl exion of the drug policy
debat e changed when voters in California and Arizona went to the
polls in Novenber of 1996 and approved an initiative |egalizing
medi cal marijuana. That event marked the first tine that we
nmoved to de-escalate the drug war in Arerica. Since 1996 sev-
eral other states have joined California and Arizona in passing
medi cal marijuana | aws: Oregon, Nevada, Mi ne, Al aska, Washi ng-
ton state and voters right here in the District of Colunbia have
passed initiatives |legalizing nedical marijuana. Last year the
Hawaii state | egislature passed a nedical marijuana bill and

that bill was signed into | aw by that state’ s governor.



The federal government, however, continues to threaten both
doctors and patients with jail if they dare to possess or di s-
tribute marijuana. A recently departed drug czar, Barry
McCaffrey, went to California in 1996 to | obby against that ini-
tiative as it was comng up for a vote and he made a nunber of
arrogant statenents, anong other things, he said, “W should not
expect patients to nake decisions for thensel ves about which
ki nds of nedicines are going to alleviate the synptons of the
di seases which they' re suffering from” MCaffrey said that the
federal governnment was in a nuch better position to make those

ki nds of deci si ons.

Now t onorrow t he Suprene Court is going to hear arguments
in United States v. QGakland Cannabis Buyer’s Cub, and the issue
in that case is whether juries in federal court can consider a
nmedi cal necessity defense in cases where a person i s being
prosecuted on marijuana charges. The medical necessity defense
is allowed in the state courts in the states that have already
passed these nedical marijuana initiatives. A person who is be-
ing prosecuted on marijuana charges in those places can raise a
medi cal necessity defense. They can say: |'’msuffering from
this illness; I’mnot snoking marijuana to get high; I’ mdoing

it to alleviate ny synptons. Patients who have AIDS, gl auconma



and cancer report that marijuana hel ps alleviate the synptons

they' re suffering from

To shed additional |ight on the neaning of tonorrow s case,
we have invited two speakers to address the politics and | aw of
medi cal marijuana. Qur first speaker is going to address the
politics of medical marijuana. Al an Bock has just published a
new book entitled “Waiting to Inhale,” which chronicles the
story of the California ballot initiative. M. Bock has been
with the Orange County Register for nore than 20 years. He is
presently a senior editorial witer with that newspaper and he
al so has two weekly colums: one with Worl dNetDaily and t he
other with Anti War.com M. Bock has aut hored several other
books i ncluding “Anbush at Ruby Ridge,” a widely respected ac-
count of that awful incident. Please welcome our first speaker

M. Al an Bock.

ALAN BOCK: I'mgoing to talk a little about the politics, but
I’malso going to talk a little about the people who make up the
soci al novenent behind nedical marijuana. Wat got ne thinking
about it, particularly, was that I was reading one of the am cus
briefs fromone of the anti-drug organizations that was filed
with the Suprene Court on behal f of governnment and they nmade a

poi nt of saying that what we’'re against is crude marijuana. W



think it’s especially troublesone that a patient should use
crude marijuana and they had a little footnote explaining why
they were going to use the word “crude” marijuana throughout
their brief. Saying that this was a plant with a nunber of
chem cal conponents and of uncertain quality and origin. So |
guess, the question that I would want to ask is would they be

happier with refined marijuana?

And the reason | want to ask that question is because it’s
here. O at least it’s here in California. | talked to a guy
named Robert Schmtt [sp?] who runs an outfit out of Petal uma
[ sp?] called Genesis:129 and that’s the book in the Bible that
says that the Lord has given you all these plants for your use,
pl ease use them And | net himat a conference in Chapnan Uni -
versity in Orange California where Barry McCaffrey was the fea-
tured speaker and he came up to nme and said, “You know |’'ve got
the answer to all of Barry McCaffrey’s problens.” Because
McCaf frey had given his usual, “Wll, you know, you don’t cure
an illness by having a patient snoking a big doobie, that’s just
not nedicine.” And he said, “W don't do that. Well, we don't
snoke here -- we vaporize.” And vaporizing is taking crude
marijuana, putting it in a glass bow, applying a heat gun to it
and sucking through a breath apparatus (it |ooks Iike a bunch of

test tubes to ne) and it doesn’'t burn, but some of the THC and



other things are inhaled into the lungs. It creates nmuch | ess

snmoke and nmuch |l ess aroma. He says it’s used rather effectively
in a hospital setting because it doesn’'t create the kind of com
notion and side effects within the hospital. “Ch, you can snell

that down the hall -- can’t ya?”

The other thing he showed nme was a refined syrup. Now
don’t know how they take the entire marijuana plant and turn it
into a syrup, but you know | guess that chemcally it’s not al
that tough to do. But they’ ve got this thing that’s about the
viscosity of notor oil in different colors that's refined from
the entire cannabis bud. So it has all of the ingredients that
are in crude marijuana, but it’'s refined. And that produces
| ess snoke, less snell, and a much nore concentrated thing so
the patients can titrate it nore easily -- so basically one hit

and you' ve had it.

He called nme just a few weeks ago and said, “W’ ve done it.
We've done it. W' ve put this stuff inside a gelcap and people

can take it orally.” There is no snoking, there is none of that
stuff that all these people say they object to and the patients
report that they actually like it better because it’s a com

pletely controll ed dose; they know exactly what they' re getting;

they don’t have to guess as to what the effects are once they’ ve



had a coupl e of weeks of experience with it, and a | ot of pa-
tients prefer that. Sonme of the patients still prefer to snoke,
sone still prefer to vaporize, but a |ot of patients really |ike
this gelcap that has the concentrated entire nedical marijuana
init. Not just the synthetic THC that the governnent has ap-

proved.

What’' s happening is the underground is doing the frontier
research. And naybe it’s always been that way. Maybe it was
that way when alternative nedici ne such as herbs, Chinese nedi-
ci ne, acupuncture and various other things nmanaged to get a
foothold in the United States. It started out as an underground
nmovenment way ahead of the respectable people, way ahead of the
establishment, way ahead of the |legal system They are doing
research at the University of California now They just started
a three-year programand in three years they may find out what
t he underground knew three, four or five years ago. But that
will be a good thing because then it will have the inprimtur of

the University of California on it.

Ti mtal ked about Novenber 1996 possi bly being the high wa-
ter mark of the drug war and | think in terns of public support
that mght turn out to be true. Although in terns of nunbers of

arrests and anount of noney spent on the drug war we haven’t



seen nmuch slacking off. W nay be about to get involved in Co-
lunmbia to continue it and I’ mnot sure how we’l|l get out of that
if we do get into it. | think a lot of people in the country
had the inpression that Prop 215 in California sprang out of the
head of CGeorge Soros the way Venus was born out of the head of
Zeus -- instant, fully grown, and fed only by noney and a smart
advertising canpaign. |’ve been reporting on California poli-
tics for about the last 20 years and it wasn’t quite that way.
There was a | ot of prelimnary novenent that built up to that
and | want to talk a little bit about that to |l et you know t hat
it didn't just happen overnight and it didn't just happen be-

cause sonebody decided to spend a | ot of noney.

You can go back to the 1970s for a fair anount of interest
in the nedical properties of marijuana, and a | ot of people
t hought that it was going to be |legalized for medical use early
on in the 1970's. There was a conference at Asilamar in Cali -
fornia and the National Institute of Drug Abuse in 1975 where
nost of the participants at that tinme were sure that it was go-
ing to be legalized for nedical use because a nunber of legiti-
mat e nedi cal properties and uses had been docunented pretty
well. Not just anecdotally, but in sonme controlled studies --
not enough controlled studies, but some. And it was about that

time that Edward Brecker [sp?] in the Consuners’ Union put out a



book called “Licit in the Illicit Drugs,” which is still a
real |y good source for pretty reliable information on the actua
effects of various drugs. Robert Randall, a glaucoma patient in
Washi ngton, D.C., found that snoking marijuana, which he started
out doing recreationally because he was depressed because he had
gl aucoma and he was going blind, sonehow seened to open up his
vision a little bit so that the gray things that were noving in
on himwere not quite so wide. He fought it and got a court to
aut hori ze that he had a nedical necessity to use it. This was
in the 1970s (or was it 1979 or 19807?) and fornmed the Alliance

for Cannabi s Ther apeuti cs.

In the early 80’s when “just say no” was the big thing
there was an i npression that there wasn’'t nuch in the way of a
drug reform novenent, but there were novenents going on. Jack
Horror [sp?] with “The Enperor Wears New C ot hes,” who sort of
redi scovered all the uses of henp for fabric and various ot her
uses, and began docunmenting those and through the peculiar cha-
risma that he has forned a novenent that finally got the atten-
tion of the respectabl e drug reform novenent and then was
enbraced by the respectable drug reformnovenent. 1In 1986 in
Oregon there was an initiative on the ballot to legalize mari -
juana for industrial henp purposes that got 29 percent of the

vote in Oregon. There was an initiative on the ballot in Al aska



in 1990 that got 45 percent of the vote. |In California in 1990,
the authorities put four “spend nore noney on the drug war ini-
tiatives” on the ballot and they all failed. |In 1990, there’s
sonmet hing called the California Research Advisory Board, which
is an adjunct to the attorney general’s office, did a pretty
good research project on drug policy and recomended that mari-
juana be legalized entirely and that clean syringes be provided
for AIDS patients. The attorney general at the tinme, John
Vandekanp [sp?], who was a Denocrat, suppressed the report --
did not release the report -- but it becane known after a year
or so that the report had been issued. And possibly what really
got the nedical marijuana novenment goi ng on was the AIDS crisis.
And particularly in San Francisco, but not only in San Francisco
because it becanme known anecdotally and eventually through a
whol e | ot of experience that a |ot of AIDS patients have what's

”

called “Al DS wasting syndrone,” where you just don't feel I|ike
eating anything, and they snoked marijuana and they got the
munchi es. Then they started doing it systematically and a bunch
of themapplied to go on the conpassi onate i ndependent new drug
program that had been established by the federal governnent in
response to Robert Randall’s lawsuit, which established a nedi-
cal necessity defense in U S. |aw whereby the governnent still

gives 7.1 pounds per year to eight different patients who were

qualified when the programwas in existence in the 1980s.
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Al'l these strains kind of cane together. There was the
Hoover Institution at Stanford, which is generally viewed as a
conservative organi zation, had a conference in 1990 on drug pol -
icy and brought out people |like Lester Greenspoon and Joe MNa-
mara, who used to be the police chief of San Jose, and saw from
hi s experience -- both in San Jose and Kansas City and before
that as a New York City cop -- that fighting the drug war from
t he police standpoint was not sonething that was a very good in-
vest nent of taxpayer dollars, and has becone a staunch opponent
of the drug war and one of the nost effective spokesnen of re-
form He becane a fell ow at Hoover and has pushed themin the

direction of being fairly pro-active on the drug reformissues.

I n Novenber of 1991, San Francisco voters -- and | think
the margin was 82 percent -- passed Proposition P, which was an
advisory initiative saying that the city should advise the state
and the federal governnent that marijuana should be avail abl e
for nedical uses. It was advisory, it did not have the force of
law, but it was an overwhel mng nmajority supporting that. That
happened | argely because a sort of frenetically gay activist,

Al DS activist, pro-marijuana activist guy nanmed Dennis Perone,
who has been criticized but he’s done sone effective things got

it on the ballot and did a canpaign in San Francisco -- which is
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a different kind of place, to be sure -- and 82 percent in any
city is a pretty hefty margin. That was foll owed by severa
different counties and cities passed simlar nmeasures in 1991
and 1992: Marin County, San Luis Obispo, Mreau Bay [sp?], Santa
Cruz. Now Marin and Santa Cruz are viewed as |iberals and San
Luis Obispo’'s pretty conservative, but this seens to be an issue
t hat when people actually get to thinking about it and | earning

nore about it really cuts across ideological lines pretty well.

In 1993, 1994, and 1995 the state legislature in California
passed agai n advi sory resolutions in favor of nedical marijuana,
formal |y asking the federal government to reschedul e marij uana.
Take it off Schedule 1, which is the nost restrictive schedul e
and basically amounts to outright prohibition, and allow it to
be either prescribed or recomended by doctors. In each of
t hose years, there were several different activists invol ved
there, Henry Mellow [sp?] who was a Denocratic state senator
from San Franci sco proposed it in 1993, MIton Marks [sp?] who
was a |liberal Republican senator from San Francisco did it in
1994, John Vasconsellos [sp?] fromthe San Jose area in 1995 was
t he chief sponsor. But it got people like G || Ferguson [sp?]
from Newport Beach who was viewed as the | eader of the cavenen,
the nost right-w ng Republican in the |egislature, also sup-

ported it because he’'d taken the tinme to read Judge Francis
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Young’s opinion in 1988, which recommended that marijuana be re-
schedul ed, and he brought al ong a bunch of other conservatives.
So it was passed by bipartisan majorities in all three of those
years, and all three of those years Governor Pete W/I son vetoed
it. So in a way that’s sone of the background to how Prop. 215
got on the ballot in 1996, because three years in a row the |eg-
i slature passes a resolution, three years in a row the Governor
vetoes it, the activists |ook around and say, “Well, the only
way we’'re going to get this thing done is through the initiative
process.” And we can talk a little bit nore about sone of the
ins and outs about why they did it the way the did, what they
wrote and sonme of the problens that have ensued as a result.

Buy the book; that tells the whole thing.

What |'"msaying is that there was a political novenent in
favor of nedical marijuana of several years standing in Califor-
nia before Prop. 215 passed. And to ny way of thinking there's
no question that George Soros and several other wealthy people
comng inwith fairly large piles of noney at crucial tines was
the key to getting it on the ballot and getting it passed. It
probably woul dn’t have gotten on the ballot with strictly grass-
roots efforts in 1996 without that extra i npetus. By the tine
it was on the ballot, nedical marijuana had been a political is-

sue in California for at |least five years. There had been nu-
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nmer ous newspapers stories and all kinds of pro and con debates.
It was not a matter of a bunch of rich financiers comng in here
and doing a slick ad canpaign and fooling California voters.
Most California voters had had a chance to think about it, had
had an opportunity to have discussions with their friends and
nei ghbors, and they knew what they were doing. They wanted to
create an exception for people who have a recommendati on froma
I icensed physician to use marijuana therapeutically. They knew
the distinction. Al the polls showed that maybe one-third of
Californians were in favor of full legalization, two-thirds op-
posed full legalization, but at |east two-thirds were in favor
of nmedical legalization. Voters are capable of meking those
distinctions. | don’t think they' re that dunb. And while noney
is the nother’s mlk of politics and very inportant in politics,
just | ast year we had a proposition where the proponents of a
thing to liberalize the two-thirds vote for passing a schoo

bond i ssue outspent the opponents 23 to one and lost. So, yes,
noney is crucial, but noney does not buy initiative elections --
at least not every time. And it was not the noney and the slick
advertising that made Californians do this. This is a consid-
ered opinion and it’s been repeated in other states after al

the officials cane in and say, “Wll, the voters were hornswog-
gled and we’'re not going to let that happen again,” and it hap-

pened agai n and again and agai n.
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And it happened in part because there is no grassroots op-
position to medical marijuana anynore. None that | can find.
It’s alnost all |aw enforcenent and public officials. They get
very excited about it. They bring in the attorney generals and
former presidents and say, “It would be a terrible mstake if
you voters did this” and the voters are saying, “Yeah, yeah
yeah,” and vote they way the want to. In sone ways they’ ve
hor nswoggl ed t hensel ves because in the early 80s when the whol e
“just say no” thing was getting started, alnobst anytinme that a
parent stood up in a city council neeting or a school board
nmeeting and said, “You know |l’mreally concerned about the
availability of drugs,” the feds were on themimmediately |ike
white on mlk saying, “Wll, how can we help you get your grass-
roots organi zati on supported here. Here we’ve got sone federal
noney, we've got sone grants, we’'ve got some experts to cone in
and help you wite your statenents.” And they all becane sort
of “kept” shills of the federal governnent. You really need a
certain amount of genuine passion to do politics and the drug
war doesn’t have that anynore or at |east not very nuch. At
| east not on the grassroots |level fromwhat I'’mable to see. |
think 1’1 stop here and let Kevin talk a little bit and | think

this is a group that is going to want to talk to.
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LYNCH. Qur second speaker is a well-known drug policy expert and
he’s going to address the | aw of nmedical marijuana. Kevin Zeese
is the president of Common Sense for Drug Policy, and if you
read political opinion nmagazines |ike National Review, The New
Republic, or The Wekly Standard you have doubtl ess seen his or-
gani zation’s hard-hitting, one-page advertisenents against the
drug war that are very, very well done. Kevin earned his |aw
degree fromthe George Washi ngton | aw school and he’s been ac-
tive in the drug reform novenent for nost of his professiona
career. He has litigated a variety of drug policy related i s-
sues, including the nedical use of marijuana, the use of the
mlitary in donestic |aw enforcenment and the drug testing of
governnment enpl oyees. Kevin has authored or co-authored includ-
ing “The Drug Testing Legal Manual” and “Drug Law. Strategies
and Tactics.” | should also nmention that the Wb site of
Kevin' s group is a goldmne of information for anyone interested
in drug policy research. Please wel cone our second speaker, M.

Kevi n Zeese.

KEVI N ZEESE: Thank you very nmuch Tim and thanks for putting
this on and organizing it. Thanks to Cato for organizing it as
well. 1’mgoing to speak briefly because | can see in the audi-
ence there are sone people that you will want to hear from who

may know parts about this that | don’t know. Jeff Jones in the
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front here is the person who is the cause of this litigation.

He ran the Qakl and di spensary that’s the subject of the |lawsuit.
Keith Stroup with NORM., his group starred the nedical marijuana
petition back in 1972, so he’s been doing this for a long tine.

| see Elvi Miuseekenback [sp?] who is one of the eight nedical
marijuana patients and she gets it legally and has been doing it
for about 20 years. And also | see, | think, Chuck Thomasson
[sp?] in the back with the Marijuana Policy Project, so there
are a lot of experts in the roomand so ny opinion is one of
many and | think you'll get sone additional opinions in the

guestion and answer session.

| guess the one point | want to | eave you with, if there's
one, and I'Il talk about other issues, but the najor point I
want to | eave you with is that no matter what the Suprene Court
does the medi cal marijuana novenent has already won. There's no
way that the federal governnment can put this genie back in the
bottle. Medical marijuana is here to stay, that’s been true for
many years already and every tinme the federal governnent fights
against it they make that nore true. | was involved in litigat-
ing nedical marijuana issues when | was with NORML back in the
|ate 70s and t hroughout nost of the 80s and every tine we woul d
be involved in a case or file an appeal, no matter how it turned

out it resulted in nedia coverage, nedia attention and seriously
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ill Anmericans |earned through that process that narijuana was a
medi ci ne that could, in many cases, save their lives. And they
| earned that marijuana was a weed that they could grow outdoors,
i ndoors, in their attic, in their basenment, in their closet. So
the idea that you can tell people not to grow sonething that can
save your life is absurd. It becones nore absurd as the politi-
cal realities that Al an described becone true as voters put
their inprimatur on the nmedical use of marijuana then patients
becone nore enbol dened, their friends, their allies, their |oved
ones becone nore willing to help themand as a result the genie
gets out of the bottle further. So the federal governnent

really can’t do nmuch to stop nedical marijuana.

In fact, this case is really a narrow one. 1It’s not one
that is going to throw out the California nmedical marijuana | aw
no matter what it does. No matter how this case results, nedi-
cal necessity will still be a defense in nedical marijuana cases
in California under state law. That will be a reality no matter
what happens. Al we're looking at in the case is a very narrow
issue and that’'s the issue of whether or not the nedical neces-
sity defense applies to federal prosecutions of marijuana dis-
pensaries. It’s a very narrow issue and it’s even nore narrow
t han that because already under federal |aw a judge has the

power to decide that nedical necessity can't be raised in a
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case. For exanple, in the Peter McWII|ianms case and the Todd
McCormi ck case, which many of you nmay have heard of, where they
were growi ng several thousand marijuana plants for what they

t hought was nedi cal use, they wanted to raise the defense of
nmedi cal necessity. The judge ruled as part of a nmotion in
[imne, pretrial notion, that they could not raise that defense.
So they were forced to go to trial and not allowed to tell the
jury any of the realities of what they thought they were doing
for medical purposes. Peter couldn’t tell about his own ill-
nesses -- his AIDS; his cancer could not be nentioned. So a

j udge al ready had that power and that forced them by the way,

into pleading guilty. There was no trial to that case.

Al the Suprene Court is doing is a very narrow thing and
if the Suprenmes were smart enough to rule in favor of nedica
necessity, | think that would probably force the federal govern-
ment to start getting sensible. Start to develop a way to
really have safe access to marijuana in sone kind of a regul ated
format, probably simlar to the way we have prescription drugs.
But if the Suprene Court, instead, rules against nedical mari-

j uana, what they’'re going to do is nake the problem of the fed-
eral governnent worse. There are two predictable things that
wi || happen, I'’msure and there are nmany unpredictable things

that we can’'t foresee, but of the two predictable things there
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are: First, some people will stand up and continue to di spense
marijuana nedically and force the federal governnment to chal -

|l enge them They will probably narrow their distribution to a
smal | er anount to nmake their case stronger; nmeke it nore synpa-
thetic and if the federal governnent decides to persecute those
people it will not be good news for the federal governnent. It
wi Il not be good news for the federal governnment to be pushing
an AIDS patient or a | oved one of an AIDS patient or a cancer
patient or their |loved one into a federal court. That won't be
a scene they want to see. And | think that is one very possible
outcone. Martyrdom nmay be a possibility; conflict will be a
certainty and as a result again -- nore publicity, nore tension
to weed you can grow in your closet that can save your life and
the genie gets further out of the bottle. The second thing that
is possible is that the people who are involved in distributing
nmedi cal marijuana will disperse and it will be nmuch harder to
see, to find. There will be thousands of nedical marijuana dis-
pensari es rather than a dozen or two and so it will be | ess easy
for the federal governnent to target people and a thousand gar-
dens bl oom ng puts the genie out of the bottle even further. So
again, if the federal governnment gets aggressive and refuses to
recogni ze nedi cal necessity, the victory of nedical marijuana

becones nore definite.
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| think the other thing about this case that | want to get
across to you is howit is kind of synmbolic of the extrem sm of
drug warriors: How they are willing to go to such links to per-
secute people who are seriously ill. One thing | |learned in do-
ing nedical marijuana litigation was that this is not a joke.
This is not a front for people who want to use nedi cal marijuana
for fun. This is real. These are patients who are suffering;
they are going through seriously debilitating and |ife threaten-
ing illnesses. The multiple sclerosis we're tal king about cre-
ates the kind of nuscle spasns that can throw people out of a
wheel chair. That’'s what kind of nuscle spasns we're talking
about. It creates the kind of crippling that keeps people in
bed and yet if you talk to neurol ogists and MsS patients what you
find is that in all the M5 clubs and support groups in the coun-
try they are all sharing and distributing marijuana nedically
because marijuana for sone Ms patients -- not for all, but for
many MS patients -- ends the crippling. There are people who
are crippled in bed and | renenber testinony of an MS patient
who was crippled in bed, couldn't get up for nonths and a friend
cane over and they shared a joint and she found hersel f wal ki ng
across a roomto get sonmething to drink w thout even thinking
about it. And what these patients find is that they use mari -
juana intensely initially to get over the crippling and then

they just use it occasionally to keep at that level. O you
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talk to a cancer patient or their parent who takes their child
to the chenotherapy treatnment and the child is suffering,
frightened of their treatnent, doesn’'t want to go to it, |eaves
it and doesn’'t eat for days, vomts even though there is no food
in his stomach, vomting so violent he vomts up his intestines,
but then the child is exposed -- I'’mtal king about a child here
and I'mtaking that position specifically because these are sone
of the real cases that have happened -- to marijuana as a nedi-
cine and you find the kid smling in the waiting roomwaiting
for chenotherapy. You find them | ooking for a sub sandwi ch on
the way hone fromthe chenotherapy treatnment. You find the kid,
rather than up in his roomwth the door closed and towel s under
the door so the snell of food doesn’'t get into his room you
find himsitting downstairs at the dining roomtable with his
famly. And so these are the real life-threatening, real de-
bilitating, and sense-threatening illnesses. | know Elvi would
tell you that if it hadn’t been for marijuana she’ d be blind.
These are real issues and so it shows how far the drug warriors
are willing to go in order to nmake war in order to try to en-

force the unenforceabl e drug | aws.

It al so shows how warped our priorities have gotten. The
reality is that drug abuse is a health problemw th social and

econonm ¢ consequences. That’'s what drug abuse really is and you
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don’t see anywhere in there a role for police. Police aren’'t
heal th professionals, they re not social service providers,
they’' re not econom sts, they're not job trainers. Those are the
real solutions to real drug addiction problens. And when it’s
not a drug addiction problem when it’s an occasional use prob-
lem-- getting away from nedicine or nmedical use, for a second
here, when it’s soneone who i s an occasional, recreational, non-
medi cal user using it in ways that doesn’t upset their lifestyle
-- making theminto a crimnal, taking away their job, putting
themin jail -- it’s counterproductive. So whom does the drug
war hel p? The reality is that what the nedical marijuana issue
shows, | think, is a snapshot of how we need to be making health
and not war. W need to begin to recogni ze that these drug is-
sues should be treated as health issues. That when it cones to
nmedi cal use of these substances, whether it’s marijuana or other
drugs that are prohibited, pain killers for many, even in sone
cases whether it’s an addict who needs heroi ne or nethadone,
these are decisions that should not be made by narcotics police.

These decisions are nmade between a doctor and their patient.

This medical marijuana issue doesn’t just unravel the drug
war, and it unravels it nore every tinme the | aw enforcenent
fights it. W praise God for Barry McCaffrey and his reaction

to Proposition 215. |If he had been calm cool and thoughtful
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and said we’'re going to allow research, we’re going to allow a
certain nunber of patients to get marijuana nedically, there
woul d be no issue. The conflict created the issue, so we thank
himfor that. But not only does it undo the drug war, it also
relates to the bigger issue of what is the governnent’s role in
doctor-patient relationships. | think a ot of support for

medi cal marijuana in California -- while it was also tied to
mari j uana, because surveys show sonet hing that one out of three
Californians either had used marijuana nedically or knew some-
body who had used narijuana nedically, so that people had a | ot
of personal experience with nmarijuana as a nedicine, so every
time the drug czar or a |law enforcenent guy got up and said it’s
a fraud, it’'s a fake, one out of three Californians knew from
their own personal experience that wasn't true. And you can’'t
just undo that personal experience with a |aw enforcenent
spokesperson. That personal experience just overrode anything
that the police would say. The nedical marijuana i ssue seens
like a small issue, but in reality because of the reaction the
federal governnents beconme a big issue. [It’s becone a big issue
not just for drug policy reformand treating drugs as a health

i ssue and not as a | aw enforcenment issue, but also its becone a
big issue as part of the broader debate on doctor and patient

relati onshi ps and what the governnent’s role in that is.
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So, while I'"'mgoing to go to the Suprenme Court hearing to-
nmorrow and hear what they have to say, | knowin ny heart of
hearts that no matter what they do, this is a battle that we’ve

al ready won. Thank you all very nuch

LYNCH W’re going to open it up to your questions now. | have
two requests: Wen | call on you, please wait a nonent. W
have a m crophone that will cone down to you so that everybody
can hear your question. Second, before you ask your question,

pl ease identify yourself and any affiliation that you may have.

We' || take sone questions now.

ANNE GARRI N (ASSCOCI ATED PRESS): This question is for M. Zeese.
Can you talk a little bit nore about the practical effects of
the Suprenme Court ruling if the Court |ooks at the 1970 | aw and
says it’'s pretty clear that it’s a Schedule 1 drug, there’ s no
medi cal necessity defense, what actually happens to the Gakl and
Cannabi s C ub, what happens to others like it? Are they going
to be one that, as you say, defies the government and actually
goes out and continues to dispense? WII| anyone take that risk

of federal prosecution?

ZEESE: After | come, we should probably ask Jeff that question,

because, you know, he’s involved in that club. After the Su-
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preme Court rules, nothing happens unl ess the federal government
takes the next step. And the next step is to take | egal action,
either civil or crimnal -- civil totry to close the clubs down
or crimnal to try to prosecute the proprietor of the dispensa-
ries. And we don’t know what they’ re going to do. W don’'t
know i f the conpassionate conservative -- or maybe it’s conpas-
sion for conservatives -- president is going to take those ki nds
of actions, or whether he’'s going to instruct his attorney gen-
eral to let the vote stand and | eave the seriously ill alone.

I f they decide to take action and civilly or crimnally proceed,
then the decision wll cone to the clubs what to do. If I were
their attorney, | would advise two things: | would advise that
t hey break the clubs down into smaller operations so that they
are dispersed and nore defensible, so that they don’t each have
hundreds and hundreds of patients, but nay have dozens of pa-
tients, so that when it gets to a legal challenge they have a
better public image to raise and also face less of a risk in a
prosecution. But | expect that you will see, |1’ve been to the
Bay Area and other parts of California many tines, and there’s
no question that a very strong cannabis culture has devel oped in
those areas. And people feel like they’ve won this, the elec-
torate, and they’ve won this with their |local district attor-

neys, and they’ ' re going to stand up and fight. So I think you
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will see that kind of a conflict if the governnent decides to

pr oceed.

V5. AUDI ENCE PARTI Cl PANT (UNIDENTIFIED): It sounds to sone de-
gree |like you woul d advise the clubs to go underground -- | nean
become smaller units that are harder for the federal governnent
to find and would be |l ess attractive targets, presumably. But
doesn’t that sort of underm ne the whol e point of having some-
thing li ke the Gakl and Cannabis Club as a, you know, “Here it
is, folks; it’s out in the open.” [It’s sonething you can | ook

at and see that it isn't scary.

ZEESE: | think what you'll see also in the Suprene Court deci-
sion is wiggle roomfor what is legal and what’s not. A comu-
nity-based dispensary is one thing, a cooperative is another
thing, five or six patients banding together is another thing,

or someone who is a consultant who goes around and visits people
who are growing marijuana for thenselves or for a handful of

ot her people is another approach. | think there will still be
gray areas in the law of activities that would still be defensi -
ble and therefore, I’'d say, |egal under federal |law. And so
there will still be sone out in the open, and there will be sone
people who are willing to face the conflict. So I think you'l

see a conbination of underground, gray area legality, and people
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seeking conflict to kind of raise the point to a higher degree.

Do you want to comment on that question?

BOCK: A little bit on the facts on the ground in California.
The Cakl and case cane before the Suprene Court because after
several state |level efforts thinking about, you know, how are we
going to close down these clubs that have opened up in the wake
of Proposition 215? Dan Lungren, who was then attorney general
and later ran for governor of California, asked the feds to cone
in and get not a crimnal case but a civil injunction against

the thing. So, in fact, the issue before the Suprenme Court is

even narrower than has been discussed. It isn’'t whether there’'s
a nmedi cal defense in a crimnal prosecution -- they can skirt
that issue if they want -- they sinply have to deci de whether a

district judge has the equitable discretion to issue and injunc-
tion that allows for nedical necessity patients who neet a four-
pronged test to have cannabis distributed to themin a fairly

systemati c way.

And so the district judge anended the injunction at the be-
hest of the 9th Circuit Court in order to allow for this medical
necessity defense, and in the Qakland brief they say there's
like 14 out of thousands of nenbers who would actually neet the

f ederal test. But the Californialawis still on the books, and
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it is not before the Suprene Court. And in fact, there’'s a pro-
vision in the California constitution that says that it shall be
illegal for any official of California not to enforce a | aw on
the grounds that it’s in conflict with federal |aw unless and
until that has been decided by a federal court. And it hasn't
been chall enged in federal court. That chall enge has not been
brought, so California | aw stays the sane, whatever the Suprene
Court decides, over the next several nonths. California |law al -
| ows for nedical use of marijuana with the recomendati on of a

I i censed physici an.

There are cannabis cl ubs operating very openi ng throughout
California, nostly in the Bay Area, but sonme in southern Cali -
fornia, too, and that will continue to be the case. | don’t
know, what strategies are they going to do? There are all kinds
of strategies that the clubs or cooperatives can adopt, and un-
der state |law, none of them have been brought, and this was the
only effort by the federal governnent to try to close them down.

We'll see.

KENNETH TOTTER, HOWARD UNI VERSI TY: |"d like to commend the
Cato Institute for putting on this forumand it sort of projects
the principal stance that its |ibertarianismis on, or is sym

bolic of. The question | ask is this, though: 1Isn't the real
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probl em here the slippery slope question? You' ve all been very
persuasi ve and convincing in what you' re saying and | suspect
that if you legitimze this, then how can you stop decrimnali-
zation of marijuana altogether, and are you willing to address
that, and isn't that what’s really behind the federal governnent
in this and all other | aw enforcenent agencies that oppose nedi -

cal marijuana?

ZEESE: Yes, no question, that’s why it’s the Drug Czar out
front and not the Secretary of Health and Human Servi ces.

mean, this is certainly a drug war/drug enforcenent issue, and
they are very fearful that there will be thousands and thousands
of nedical marijuana patients using marijuana openly, and then
the public will get exposed to that and see marijuana as not the
evil weed that they portray it as. |'mnot sure whether that’'s
an accurate scenario on their part, a legitimte fear on their
part. | could easily see a scenario where, give in on nedica
marijuana, and that’s the end of it. Sonetinmes we don’t give in
on a sinple issue like this, and you end up hurting yourself

nor e.

It’s kind of like during al cohol prohibition, there was an ef-
fort to repeal prohibition of beer and wi ne, but the prohibi-

tionists refused. 1In the end, they | ost vodka and gin and
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bourbon. If they had conproni sed on beer and wi ne, that nmay
have been the end of it. | think that, as | said in ny opening
comments, the fact that they keep fighting us on nedical mari -

j uana makes us actually stronger on our broader agendas. They
are actually hurting thensel ves and hel ping us. But | do think
you're right: It is about their fear that this is a slippery

sl ope that | eads down to ultimate marijuana policy reform You
know, of course, ny hope is that it does -- | do think we need
to stop arresting 750,000 people a year for marijuana offenses.
That’s a silly waste of resources, it doesn’'t do any good, and
spending ny noney the way I don’t want it spent. And so I’'d
like to nove away from nmarijuana prohibition, but that’s a sepa-
rate issue. Right now cocaine, for exanple, legal as a nedi -
cine, it’s a Schedule 2 drug. But cocaine prohibition
continues, and that’s true with other drugs as well. | think
you can have a nedical drug and a non-nedical drug and different

approaches to both, but you're right, that is their fear

LYNCH: Al an, do you want to address that?

BOCK: Well, | believe it is their fear, and | wonder how ra-
tional the fear is. | have a whole chapter on why the resis-
tance is so fierce, and I'’mnot sure that | canme up with the

answer . Part of it is fear that this is the canel’s nose under
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the tent that makes the whole drug war go away eventually. |
think part of it is actually believing . . . | had a short in-
tervieww th Barry McCaffrey one tinme, and | posited to himthe
possibility that, you know, why didn’'t you just set up alittle
regi me, where you would have strictly controlled, nedical dis-
tribution of marijuana once this thing had passed, and you’' d get
all these synpathetic patients, you people who cone into court
in wheelchairs and with wal kers, and you get these peopl e out of
the picture, and then you could really fight the drug war. And
he said, “But they're all fakes!” And | think they really be-
lieve that, that they are all fakes. Kevin is right, that the
nore they resist, the nore powerful the novenent becones. It
really is a shane, and it’s really a sad cormmentary on our soci -
ety that that resistance is so strong, because there really are
suffering people who could get sone relief in a fairly easy and
cheap way. | nean, McNeill and Lehrer had a thing | ast night
had a thing that said there are 44,000 to 88,000 deaths per year
due to nedical m stakes, and |ast year there were zero deaths

due to marijuana consunption. Wat are our priorities here?

ADAM KURLI N, HOMRD UNI VERSI TY LAW SCHOCL: | | ooked at the
_____petition, | haven't |ooked at all the other pleadings --

this is to either of you -- and | talked to Jerry Al man, who |

think is arguing the case tonorrow in San Francisco, in January
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when he was mulling over exactly how to put the brief together.
We t al ked about whether or not, given the narrow issues as to
how t he case could be franmed, as to whether or not they were go-
ing raise the issue that was raised in one of the trial courts
bel ow that the federal governnent sinply doesn’t have jurisdic-
tion over locally grown marijuana by |ocal doctors and whet her
or not Lopez in any way inpacts whether that issue is in the
briefs and is going to be raised at all. That would be anot her
way, |ike the honme run, to basically have the Court say, under

t hese narrow circunstances the federal governnment just doesn’'t
have jurisdiction over locally grown marijuana prescribed by |o-

cal doctors. Is that in the brief?

BOCK: Yes, it is.

ZEESE: But it’s not a question, really, that the Court ac-

cept ed.

BOCK: It isn't necessarily the question that the Court ac-
cepted, but as you know, the Court has a certain anmount of |ati -
tude to decide what it’s going to do once it gets the case.
tal ked to Bob Rache, who was also involved in witing the brief,
and they pretty nmuch threw the kitchen sink into that brief, you

know. They’' ve got the question of whether a federal judge has
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equi tabl e discretion under the Controll ed Substances Act to
craft an injunction that allows for nmedical use. |If the Court
accepts that, then that pretty nmuch legitim zes nedical use

t hroughout the country, | think. 1’mnot sure, but | think
that’s what it would do. But they also have, you know, the in-
terstate comrerce thing: This is strictly happening in Califor-
nia, and why is the federal governnent nmessing wth this here?
They have Ninth and Tenth Amendnent arguments as to what is the
proper bal ance between the federal and the state governnents in
terms of regulating health and safety, and they have al so the
arguments as so what kind of harmis involved. The governnent
brief is just basically the Controll ed Substances Act doesn’'t

al low for medical necessity, that's it.

KURLIN:. It would be interesting to see whether the Court broad-

ens .

BOCK: They al so argue that if Congress had neant to preclude a
medi cal necessity defense when it wote the Controlled Sub-
stances Act, it would have had to put it in there, and it would

have had to be part of the legislative history, and it wasn't.
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MR, AUDI ENCE PARTI Cl PANT (UNIDENTIFIED): | just wanted to fol-
low up. Did the governnment on the commerce clause issue, did

t hey respond?

BOCK: Yes, it was grounded.

ZEESE: Exactly. There’'s no need to, |'d be surprised if the
Court reaches for that. They might, | nean there has been sone
progress on it. You're right about Lopez and there’s sonme pro-
gress on the comerce cl ause issue. W certainly have broadened
the commerce clause beyond its original intent. |’mkind of
fearful that if the nedical marijuana issue is where it gets
rai sed, we may actually sl ow sonme of that progress, because |
don’t think the Court is that synpathetic to drug cases. A -

t hough, you know, you have also an interesting mx of judges in
that Court. You ve got a couple judges from Ari zona, where
there has al so been a vote on nedical marijuana, so who knows
that will happen? But |'d be surprised if they go beyond the

nmedi cal necessity issue.

MR AUDI ENCE PARTI CI PANT (UNI DENTIFIED): (Unintelligible)

LYNCH On the question of federal authority, | would refer eve-

rybody to this Cato Institute book that we published | ast year,
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After Prohibition. M colleague Roger Pilon has a chapter which
| ays out the constitutional argunments pointing out that there is
really no authority in the Constitution for the federal govern-
ment to be waging a drug war. \Wien you go back and | ook at his-
tory, people need to be rem nded that we had to anend the
Constitution to have a war on al cohol -- al cohol prohibition.

We anended the Constitution to authorize the federal governnent
to wage that war. But the Constitution was never amended to

wage the drug war.

MR. AUDI ENCE PARTI Cl PANT (UNI DENTI FI ED): That bei ng sai d about
t he al cohol prohibition actually had an anendnent to focus on a
repeal, we're dealing in a sense with a |ayered onion with the
Control |l ed Substances Act, and just lining out a little bit of a
probi ng question in the end. W had a 1970 Control |l ed Sub-
stances Act passed after Tinothy Leary challenged the marijuana
tax to the Suprene Court and won sonme |limted fault on the mari -
juana tax act in 1969. So, the genie was out of the bottle for
a few nonths. Then they put the Conprehensive Controlled Sub-
stance Act together which, in a conprom se |egislatively, stuck
a Schedule 1 status on it without any fact finding mssion to
say it’s dangerous, and these are the reasons, this is what’s
behind it, on a tenporary basis, for up to a year or two, while

the presidential blue ribbon panel of Richard N xon was put to-
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get her, which was known as the Schaffer Commi ssion. That cane
out with a report in 1972, which was shelved, that said it was
benign -- that the worst think about it is that you go to jail
for using it in our society, that it’s not sonething that’ s be-
nign as a substance, that it’s potent and it has an effect, but
that the long-termeffect isn't what is ajail cell to a person
Having that all said, what would be the ability to change that?
| was at a high school case day in Langl ey where a DEA agent was
there, coincidentally enough, to talk about this issue in a spe-
cial interest group section. He said that he wasn’t in charge
of scheduling, that the DEA does not schedul e substances. Maybe
that’s correct in sone sense, but their petition for reschedul -
ing, and they are the ones that make those decisions. Just Mn-
day of last week, a political decision in ny case, the DEA
notivated a petition that had been pending for six years, and
killed it, and said it’s not worthwhile. So we're dealing with
an onion that's 31 years old. And for 28 of those years, we’'ve
had it in conflict with whether or not it’'s rightfully there.
How can we get at the mddle of it to expose that it’s really
rotten, and that there’s no ability for it to survive? That's

the question that | have.

ZEESE: How do we end the War on Drugs? | know, |I’mjust jok-

ing. You know, it’'s interesting that at the tine that the
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Schaffer canme out with its report, the Dutch had a conm ssion
call ed the Bane Comm ssion. And unlike the U S., the Dutch ac-
tually followed the recomendati ons of their conmssion. It had
pretty nmuch the same recommendati ons as ours did. The Schaffer
Comm ssion, really, | guess you could give it credit for the
word “decrimnalization,” came fromthem They also not only

al l oned decrim nalization of possession, they also all owed de-
crimnalization of non-profit transfers. And so the Dutch fol-
| oned their expert conm ssion. And in 1976 they began all ow ng
the sale of small amounts of marijuana with kind of a formal de-
ci sion made by the | ocal governnents on allow ng that kind of
access even though it was still illegal, and they have half the
marijuana use rate that we do, you know, 25 years later. They
have one-fifth the heroin use, and one-tenth the cocai ne use.

So they were successful at breaking marijuana fromthe nore dan-
gerous drugs, and they were successful at making marijuana bor-
ing for kids. | think it’s a slow, |ong-term process,
unfortunately, of re-education, and that’s why we do our adver-
tising canpaign, that’s why we do nedia events, that’s why we
get involved in litigation, that’s why we do all the kinds of
things that we do as far as trying to change those things, and I
ki nd of see the ending of marijuana prohibition, the end of the
drug war, as a marathon with hurdles, but 1’d be very happy to

see it be a sprint. | think with marijuana that’s a possibil -
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ity. Maybe we’'re getting close now, maybe we're starting to see
voters across the country vote sensibly and way ahead of the
politicians. One of the best exanples of that is Oregon. Two
el ection cycles ago the legislature by two-to-one voted to nmake
mari j uana possession crimnal, and in Oregon they have a ball ot
process where you can challenge legislation in a referendum
Peopl e coll ected signatures and got it on a ballot, and by two-
t o-one, people said no, the legislature went too far. So two-
to-one the politicians said crimnalize, and two-to-one the peo-
ple said decrimnalize. So |I think the people are ahead of the
politicians. W’ ve made a | ot of progress, now we’ve got to get
people politically active and make this an issue that’s inpor-
tant to them | think it is an issue that affects every soci al
i ssue that we have these days, whether it’'s HV, whether it’s
raci sm whether it’s urban economes, whether it’s mlitarism
abroad, the drug issue is affecting so nuch that | hope we start

to see it as a priority issue for nore voters.

LYNCH Well said. Alan, did you want to conment on that?

BOCK: It really is going to be peeling an onion. | think we
may be close to a nonent, and | think when public sentinent
changes on the drug war, it’s going to change fairly rapidly,

and we're going to see a lot of change in a relatively short pe-
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riod of time -- not weeks, but years, but maybe four or five
years. | think we’'re getting close to that nonent when the peo-
pl e are saying, you know, the way we’ve been doing this is
really not a very smart way. You had Proposition 36 pass in
California this | ast Novenber; it provides probation and treat-
ment instead of incarceration, specifically rules out incarcera-
tion for sinple possession of any drug. That’s the sane thing
that Arizona passed in 1996, the sanme year that California
passed Proposition 215. The state |egislature |ooked at that
and said, “Ch, no, we can’'t do that.” They didn’'t know what
they were doing. So they passed a series of |aws that essen-
tially vitiated the initiative, they called it the interpreta-
tions and the inplenentation thing, and essentially vitiated
what the voters had done. And in 1998, the voters said no --
they brought it back to the ballot again and invalidated every-
thing that the |l egislature had done to try to gut Proposition
200. You know, 36 passed by a 61 percent margin in California.
W’ ve had asset forfeiture reformin Uah and Oregon. The idea
t hat anyt hing goes when you' re fighting a drug war is definitely
not part of the political majority any nore. How nuch farther
that’s going to go | don’'t know. |’ve been working at a newspa-
per and reading letters to the editor for 20 years, and | still
get surprised at what people respond to. W’Il wite sonething

and | say, boy, that' Il get ‘emstirred up out there, and we get
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nothing. And we'll wite sone thing that we think is totally

i nconsequential and we get 50 letters. So, you know, the people
are, a single human being is an extrenely conpl ex organi sm and

a whol e people is nmuch nore conplex. | don't know howit’s go-

ing to go, but | think we’'re getting close to a nonent.

LYNCH: Keith Stroup, here on the aisle.

KEI TH STROUP (NORML): Tim if | can, 1'd like to direct the
guestion that was never answered by Jeff, and | think it would
be appropriate, if you don't mnd, Jeff, the question that was
earlier raised by the |ady about what’s going to happen if the
Suprene Court rules in favor of the governnment. |Is the Qakl and
Cannabi s Buyers Club going to continue in business, and is that

sonet hi ng you feel confortable talking about publicly, Jeff?

JEFF : Aren’t you pushy, Keith! | guess | would have
to hold on the conplete related to that, given the fact that
we're still pending that decision, and | don’t want to nmake an
assunption about the high court’s nerit review of this case.
That being said, | would feel that we’re going to continue with
the effort that we have in the past, which is not giving up and

having a little perseverance, because the patients that we rep-

resent are trying not to give up on life. And that’s what we
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want to give back to them a little bit of support in lack of a
kind hand fromthe governnment, a supportive, conpassionate ges-

ture to say, you know, we’'re not giving up either. | don’t know
what activity that’s going to commence in or scenario that m ght

happen, but we’' |l be there.

LYNCH: We have tine for one nore question.

M CHAEL ENGLE: One of the things that | found nost surprising
in your article was that no one has actually chall enged any of
these state laws. | was just wondering, who would you have ex-

pected to chal |l enge these | aws, and why haven't they?

BOCK:  Well, you know, you m ght have expected the Departnent of
Justice to challenge them You mght have, if they felt that
federal supremacy was bei ng underm ned here. You m ght have ex-
pected sonme parents’ organization, anti-drug organization, to
chall enge them But in fact, one of the reasons that they ha-
ven't been challenged is that they were witten not to be chal-
| engeabl e. The prescription systemis a federal system It was
established in the 1930s. The prescription system under which,
you know, you go to your doctor and pay him $50 so that you can
get the anmpicillin that you know your kid needs for the ear in-

fection. That’'s a federally regulation system and in order to
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participate in that system in order to wite prescriptions for
control |l ed substances, doctors have to be federally |icensed.
So, they did not use the word “prescription” in the initiative,
they used the word “recommendati on,” hoping that that woul d be
enough to say that they are not challenging the federal pre-
scription system they are using the inherent power of a state
governnent to regulate health and safety in order to set up an
alternative systemthat would exist side-by-side with the pre-
scription system And apparently that has not been chall enged,
and nobody has seriously considered challenging it. You know,
there’s been a |lot of |oose tal k about, well, you know, that’s
in conflict with the federal law, that’s going to have to be
voi ded, but nobody has challenged it. You ve got to bring a

case before you can challenge it and void it.

LYNCH |I'mafraid we’ve run out of time, but we’'re going to be

having a reception upstairs in the Cato Wntergarden that you're

all invited to. Please give both of our speakers a good round

of appl ause.
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