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PROCEEDI NGS

MR. PILON: Good afternoon, and wel conme to the Cato
Institute. | am Roger Pilon, Director of Cato's Center for
Constitutional Studies, which is sponsoring our Book Forum today.

Whenever a new book cones out that we think deserves to
see wider attention, we try to hold a Book Forumto give it that
attention. And we have just such a book today, "Only One Pl ace

of Redress," by Professor David Bernstein of the George Mason
Uni versity Law School. The subtitle speaks vol unes about the
character of this book, "African Americans, Labor Regul ati ons,
and the Courts: From Reconstruction to the New Deal ."

| will just draw fromthe preface, because it captures
so nicely what this book is about. The book exam nes how sever al
different types of |abor regul ati ons enacted between
Reconstruction and the New Deal era have harnmed African
Americans. David | ooks at laws restricting interstate |abor
recrui tment, occupational licensing | aws, railroad | abor |aws,
public works | abor |egislation and New Deal m ni nrum wage and
col | ective bargaining | ans.

Much of this legislation cane in for constitutional

chal l enge, at least up until 1937, in the revolution that

foll owed the court packing schene, in which the court
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essentially, after that, stepped out of | ooking at econom c

regul ation. The court decisions invalidating |abor |aws on
constitutional grounds have traditionally been seen as
irredeemably reactionary. The judiciary is said to have been
blind to economc realities that required governnent to intervene
to ensure that | abor markets functioned properly and to redress

i nequal ities of bargaining power.

Now, this traditional sanguine view of the intent and
effects of |abor legislation neglects a very sinple but powerful
i nsight provided by nodern political and economi c theory, public
choice theory in particular; nanely, that regulatory |egislation
tends to benefit those with political power at the expense of
those wi thout such power. Many |abor |aws were bl atant speci al
interest legislation that at best hel ped certain workers at the
expense of others, while reducing market efficiency. Even |aws
that were initially notivated by legitimte public health, safety
and wel fare concerns were frequently drafted and/or enforced to
benefit the politically powerful at the expense of the
politically vul nerable.

Not surprising, one of the principal focuses of this
book is on the Lochner era and on the Lochner case in particular,
the 1905 decision in which the Suprene Court found that the New
Yor k Maxi mum Hours Law was unconstitutional. And there, as David

shows, this is a |law that was wi dely understood at the time to
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have been enacted to favor German unioni zed bakeries at the
expense of new inmgrants, Jewish and Italian inmmgrants, who
actually lived in the bakeries and wanted to work the | ong hours
that woul d be necessary to get their famlies off the ground
financially.

We are going to explore these issues today. O course,
one of the underlying issues is the proper role of the judiciary,
as no better evidenced than in this Lochner case. The word
"Lochner" has cone to be a verb; to "Lochnerize" is a pejorative
term whi ch conservatives use to attack l|iberal judicial
activists, and |iberals have used nore recently to attack what
they think of as conservative judicial activists.

| ndeed, | was at a forumjust |ast week that the
American Jewi sh Conmittee put on, in which the court's New
Federal i smjurisprudence was the issue. | was invited to debate
Larry Kraner of NYU, and Jeff Rosen of the New Republic and
George Washington University, on this New Federalism Both of ny
opponents condemed the Rehnqui st court's activism |ndeed, see
Larry Kramer's piece in Saturday's New York Tinmes, which condems
the Rehnqui st court for its judicial activism He invokes the
Lochner era in doing so.

So, it is very inportant to get a clear picture about
what was going on during that era, which David s book helps us to

do, so that we can use those sane principles as they apply to the
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nodern debate, as to whether the Rehnquist court is in fact
activist or whether it is instead sinply applying the principles
of the Constitution.

| am going to introduce David Bernstein first and then
ask himto speak for about 20 m nutes about his book. Then we
are going to have Professor Mark Tushnet, fromthe Georgetown Law
Center, give about 10 m nutes of commentary. And | wl|
i ntroduce Mark prior to his comng to the podi um

Let nme start with David, however. As | said earlier
he is an Associ ate Professor at the George Mason University Law
School. He joined the GW faculty in 1995. He was the John M
Ain, Jr., faculty fellow for the 1998-1999 academ c years. He
al so served as a Mellon Research Fellow at Col unbia University
School of Law during the 1994- 1995 academ c years.

Before his stint at Colunbia, he clerked for Judge
David Nel son of the U S. Court of Appeals for the Sixth Crcuit,
and practiced with Crowell and Mdring in Washington, DC. He is
a graduate, with a B.A, suma cum | aude, from Brandeis
Uni versity, in 1988, and fromthe Yale Law School, in 1991, where
he was senior editor of the Yale Law Journal and an Ain Fell ow
in Law, Econom cs and Public Policy.

He has published approximately 40 scholarly articles
and essays in his young | egal career, covering areas from/l ega

hi story, civil justice reformand constitutional law. In fact,
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he did a policy analysis for the Cato Institute back in 1992,
call ed "Equal Protection for Econom c Liberty: |Is the Court
Ready?"

The book, indeed, has its genesis, as he says in the
i ntroduction, froma Policy Forumthat was held right here at the
Cato Institute in 1988, in which Jennifer Roback Mrse spoke
about her work on Southern |abor law in the Jim Crow era,
exploitative or conpetitive. So, the book indeed has its genesis
right here at Cato, and we are glad to wel cone David back

Wul d you please join us in welcom ng David?

(Appl ause.)

DAVI D E. BERNSTEI N, LAW PROFESSOR,

GECRCGE MASON UNI VERSI TY LAW SCHOOL

MR. BERNSTEIN. Thanks, Roger. |'mnot sure what |
have left to say after all that, but "Il try.
Yes, | really amparticularly glad to be here at Cato,

because Professor Roback's, now Roback Mrse's, talk really

hel ped inspire nmy interest in this area. Al so, chapter three of
t he book, about the Davis-Bacon Act, which I will discuss a
little bit here, sone of ny research on that was originally
published in a Cato analysis. So, Cato has as much to do with

this book as anybody besi des ne.
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Roger introduced the Lochner era to you a bit. So, |let
me point out that the nost prominent criticismof Lochner, beyond
the general disconfort with judicial activism is that because of
the court's hostility to | abor |egislation, particularly
| egislation that benefited | abor unions, is that Lochner
benefited the weal thy and powerful at the expense of the poor and
hel pl ess.

Schol ars have assuned that political conflicts over
| abor regul ations involved the oppressed workers on the one side
and capitalists, or enployers, on the other. The origins of this
are twofold. First, in Marxist theory, they attribute al
conflict in society to class conflict. So, you have workers and
capitalists. W all know about that. But also, we have this
progressive era nyth that there are the interests on the one side
and the people on the other. The interests were the |arge
corporations and the people, at least in this context, were
represented by the | abor unions.

By contrast, my public choice instincts told ne that
not all workers have a comon interest in | abor regulations, nor
do all enployers gain from opposing such regulations. Unionized
wor kers clearly benefit fromlegislation that benefits | abor
uni ons. But what about the workers who are excluded from such

uni ons?
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Meanwhi | e, enpl oyers who al ready have hi gh-wage union
shops, or who are on the cutting edge of mechani zati ons and don't
use nmuch | abor, actually gain fromlaws that benefit |abor unions
because it raises their enployers' costs while not raising their
costs nmuch, if at all.

More generally, there is no reason to assune, as the
progressive critics of Lochner did, that econom c regulations are
generally public spirited rather than that they benefit those
with political power at the expense of those w thout such power.
In contrast, the workers versus capitalists hypothesis, ny
hypot hesis was that groups with the |east political power would
have suffered the nost fromthe type of econom c regul ations
i nval i dated by Lochnerian courts. O, to put it another way, the
groups that benefited the nost from Lochner were not the
Plutocrats, but the politically oppressed.

Few groups had | ess political power during the Lochner
era than African Anmericans. The vast mgjority of African
Americans in those days lived in the South, and the vast majority
of those who lived in the South were disenfranchi sed. Mbreover,
they had very few white political allies, so it was not |ike
their interests were being virtually represented by sonebody
el se.

So, ny instincts told ne that African Anericans woul d

therefore find far nore assistance in conpetitive free | abor
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mar kets, where irrational discrimnation is discouraged by
econom ¢ considerations, than in the political marketplace, which
reflected an entrenched irrational discrimnation. | decided to
do sone historical research to test ny economc intuition. |
started doing sone of this research in | aw school

And just an interesting anecdote, when | was doing this
for a third-year semnar in legal history, ny professor told ne,
after he had al ready given ne a good grade on the paper, that
when | first told himwhat ny thesis was, that Lochner was good
for African Americans and that |abor regul ati ons harnmed them he
said, "I thought it was going to be sone right-wing crap that I'd
throw in the garbage after | read it. But you have persuaded ne
and you should go wite a book about." So, he hel ped persuade ne
to wite a book about it. But this just shows you the entrenched
vi ew, that governnent regul ations were al ways good for the poor
and mnorities and that free markets and Lochner were bad.

So, what kind of evidence do | have for this thesis
that |abor regulations hurt African Americans and Lochner
t heref ore hel ped then?

Vell, we know that the Equal Protection C ause of the
14t h Amendnent, passed in 1868, banned any explicitly
discrimnatory legislation with regard to African Anericans. So,
even in the JimCrow South in the late 19th Century, you couldn't

have a law that said explicitly African Anericans may not have
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this particular job. But there were still facially neutral

| egislation, legislation that didn't nmention race at all, that
could harm African Anericans. And | discuss three categories of
such | egi sl ati on.

The first category is where the main purpose of the | aw
was clearly to discrimnate against African Americans. The
second category is when the | aw had several purposes, but one
pur pose at | east, one of the notivations, was to exclude African
Anmericans fromparticul ar enploynent. Third, you had | aws that
were not intentionally discrimnatory, but had discrimnatory
effects that could easily have been anticipated, and that once
they canme to fruition, the government chose not to aneliorate.

As | discuss in the book, when courts invalidated such
| aws under Lochner, African Americans benefited; and when they
uphel d them African Anericans suffered.

| only have 20 minutes, so | amjust going to take one
exanpl e fromeach of these categories to discuss today. There
are nmore in the book.

So, let's start with the first category of |aws that
intentionally targeted African Anericans. | wll talk about
imm grant agent |laws. |Inmgrant agents were interstate | abor
recruiters who played a key role in pronoting African Anerican
mgration within the South during Worid War 1. It is not wdely

known, but there was w despread m gration of hundreds of
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t housands of peopl e per decade in the South in the decades before
Wrld War 1. W all know about the great mgration North during
Wrld War | and then in the 1920's, but what nost people don't
know i s, for exanple, between 1900 and 1910, as many African
Anmericans mgrated interstate within the South as fromthe South
to the North the foll ow ng decade.

So, interstate mgration was extrenely inportant within
t he South, because this allowed African Anericans to better their
| ot by fleeing drought and the boll weevil pest, by fleeing
political oppression. |If there were |ynchings in one county, a
| ot of people would just pick up and | eave and go sonewhere el se;
and also to flee various other sorts of oppression, or just to
get better wages. Because the plantations that were opening in
those days in the Mssissippi Delta and Arkansas and Texas had
hi gher wages and better working conditions than the ol der
pl antations in the Southeastern States of George, South Carolina
and North Carolina.

The imm grant agents were inportant, first of all,
because they lowered the information cost of migration. |If you
were an African Anerican living in rural Georgia, it was very
hard to find out about opportunities in, say, M ssissippi, unless
soneone cane and told you about them \Were would you otherw se

find out?
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And they also |l owered the econom c cost of mgration.
To get to Arkansas, you needed a train ticket. And a |ot of
peopl e were sharecroppers; they lived in basically a cashl ess
econony. So, unless soneone gave thema train ticket, they
couldn't |eave, even if they knew about the opportunity. So,
i mm grant agents were extrenely inportant to giving African
Aneri cans sone neasure of freedom despite the Jim Crow South
There was one thing you could do, if you couldn't vote and you
couldn't defend yourself, you could at |east |eave. And the
i mm grant agents were very inportant to that dynam c

Well, immgrant agent |aws were part of a nore general
| egislative activity within the South to restrict the nobility of
African Anerican workers. The plantation owners didn't want
peopl e | eaving and getting better hours and better pay and
whatnot. And what essentially these laws did was they put huge
taxes on agents, as nuch as $1, 000 per county, which was serious
nmoney around 1900, too nmuch for anyone to be able to afford it.
And they were not just licensing |aws, but they were prohibitive
laws. But since you couldn't explicitly say people can't have
this job, because the courts wouldn't have |liked that, you woul d
just say, "W are going to put such a high license fee on you
that you can't afford to do it."

Two State suprene courts, interestingly enough, struck

down i mm grant agent |aws on Lochnerian grounds, that they
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violated liberty of contract, anmong other constitutional
provisions. But the United States Suprene Court upheld these
laws in 1900, leading to their spread throughout the South. And
t he people who were hurt the worst were the poorest and nost

i solated African Anericans, because they were, again, the ones
with the hardest tinme finding out about opportunities el sewhere
and gathering the economc resources that would allow themto
nove. So, that is an exanple, clearly, of a |law that was
designed to harm African Anerican workers.

The second type of law that | will discuss are the | aws
that were neutral on their face and were advocated by speci al
interest groups in part to exclude African Anericans, although
there were other things going on as well. \Wile there are
several laws that fit into this category -- | talk a | ot about
licensing |laws, for exanple, in ny book; there is a whole chapter
on that -- | amgoing to talk today about the Davis-Bacon
prevailing wage war.

Davi s-Bacon, which still exists, by the way, is a
Federal law that requires that the prevailing wage be paid on
Federal construction contracts. The prevailing wage has been
interpreted traditionally to be equivalent to the uni on wage.

The | abor unions in the construction industry had been
trying to dom nate public construction through political neans

for years after the Gvil War. Essentially, because of the free
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| abor ideology at the tine, you couldn't have the kind of |aws
you have now benefiting workers, but you could, theoretically,
say well, the Federal Governnent, or the State governnents, are
acting as enployers when they hire contractors. They can nake
what ever conditions they want, just |ike any other enpl oyer
could, and the courts were not particularly offended by that,
per haps.

Sone courts, nevertheless, said that | aws that
restricted what contractors could do with their enpl oyees
violated |liberty of contract or were unconstitutional del egations
of authority, or otherwi se violated constitutional rules that are
now consi dered ol d-fashioned, if not reactionary. The Suprene
Court, however, found in Atkins v. Kansas, in 1903, that
essentially, as the unions argued, that when State and | ocal
governments and the Federal Governnment are acting as enpl oyers
t hensel ves, they can put whatever conditions they want on the
contractors they hire.

Meanwhi | e, African Anmericans were excluded from al nost
every maj or construction union conposed of skilled or
sem -skilled workers. In the md-1920's, an Al abama contractor
nanmed Al gernon Blair started gathering African American workers
fromits hone State of Al abanma and sendi ng them around the
country to work on Federal constructions projects. Not

surprisingly, local residents and |ocal congressnman weren't happy
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about this because, nunber one, it took away their jobs fromthe
| ocal people, fromthe pork barrel projects; and, nunber two,
obviously, a lot of places weren't that eager to have African
American mgrants comng into their towns.

In 1927, the Blair Conpany built a Federal hospital in
Long Island, and they used these African American workers from
Al abama. Representative Robert Bacon of Long Island, in
response, introduced the bill that eventually becane the
Davi s-Bacon Act. The legislative history of Davis-Bacon is full
of denunci ations of cheap colored workers in conpetition with
white [ abor throughout the United States. That is an actual
guote. Clearly, a part of the reason Davi s-Bacon was passed was
to exclude African Anmericans, but it is also clear that the | abor
uni ons woul d have been perfectly happy to donminate the public
construction market with or wi thout African Anericans.

W have m xed notives here. There is the genera
notive of wanting to get nonopoly power, but there is also the
specific notive and the specific notivation of trying to keep
these itinerant African American workers from"stealing" the jobs
of whites on these construction projects.

Davi s-Bacon's discrimnatory effects were subtle, but
nevertheless real. The main recourse of African Arericans in a
di scrimnatory | abor market dom nated by racially exclusionary

| abor unions was to under-price. They had to under-price partly
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because enpl oyers di scrinnated, so you had to charge somewhat

| ess, but al so the union workers were in fact often nore skilled
t han non-uni on workers in general, including African Anericans.
The uni ons had apprenticeship prograns, formal training prograns,
that African Anericans were not allowed into. So, you may have
had enough skills to work on the job, but you nay not have been
quite as highly skilled, so you had to charge a little bit |ess
nmoney. That is just basic econom cs.

The Departnent of Labor rul es, however, as nentioned
previ ously, al nbost always associ ated the prevailing wage under
Davi s-Bacon with the union wage. This took away African American
workers' ability to under-price thenselves, fromusing their
price advantage. As a result, very few skilled African American
construction workers were ever hired on Davi s-Bacon projects.
Meanwhi | e, the use of unskilled workers was strictly limted by
Depart ment of Labor rul es.

The Departnment of Labor was | obbi ed by the unions, and
the unions were nostly skilled and sem-skilled -- at |east the
ones that had power -- so they wanted fewer unskilled workers
conpeting with them African Anericans were disproportionately
unskill ed, so they disproportionately |ost jobs when the
Departnent of Labor didn't let the contractors use unskilled

wor ker s. So, that is the Davi s-Bacon Act.
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The third type of |law that disproportionately harned
African Anericans were laws that really were passed for reasons
that had nothing to do with African Anericans. They woul d have
been passed regardl ess whether of African Americans existed. But
because African Anericans | acked political power, their interests
were not taken into account in the legislation. And, noreover,
once | egislation was enforced and discrimnatory effects becane
apparent, no one did anything about it, and the |aws were al so
adm ni stered unfairly.

My mai n exanpl e of both of these phenonena is the
Nati onal Industrial Recovery Act, which was passed during
Franklin Roosevelt's first 90 days, one of the fanous pieces of
New Deal |egislation. The NRA had the potential to permanently
cripple black [ abor. There were two nmmjor provisions: wage
provi sions and uni on provisions. The wage provisions established
wage codes, which enployers had to abide by. And the wage codes
were set by panels conposed of corporate representatives and
uni on representatives. The unions, of course, did not allow
African Anericans, for the nost part. And, not surprisingly, the
wage codes that were established discrimnated agai nst African
Anmericans in a variety of ways.

First of all, no codes were established in donestic
| abor or agriculture. A very |arge percentage of African

American wonen were donestics and a very | arge percentage of
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African Anerican men worked in agriculture -- a rmuch higher
percentage than in the white population. And they did not get
the benefit of the NRA. But, neanwhile, prices were forced up
because the NRA al so had price codes, which tried to increase
prices. So, your wages stayed the sane and your prices went up
| owering your standard of |iving.

Secondly, sone occupational groups were only partially
covered, and they were covered in such a way that white workers
were covered and African Anericans weren't, to the extent you
coul d segregate them by job category.

Finally, even when African Americans were covered by
the NRA, they still suffered. The wages were set really high
sonmetimes, sufficiently high that enpl oyers either couldn't
afford to hire anybody at these wages or, they could say, well,
we could hire nore skilled white workers who benefited fromthese
apprenti ceship prograns and whatnot instead of these African
American workers, or we could just indulge our discrimnatory
practices, for that matter, and hire white workers.

This was illegal under the National Recovery Act.

Under the Act you cannot fire a worker because of the wage codes.
Nevert hel ess, enployers did it. And because African Anericans

| acked political power, the Roosevelt adm nistration just had no
interest in doing anything about this. So, a lot of African

Anmericans |lost their jobs because of that.
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The ot her provision of the NRA was the union provision,
or Section 7-A. Section 7-A was simlar to the National Labor
Rel ations Act of today. It led to a huge growh, a doubling and
tripling, of the nunbers of [abor union nmenbers in a very short
period of time, which led to w despread di spl acenent of bl ack
wor kers. The unions would use Section 7-A to organize a union
shop and they woul d say, well, blacks are not nenbers of our
union, so they can't be hired. So, that would be the end of
African Anericans in that particular job.

Despite conplaints to the National Labor Rel ations
Board by the NAACP and the Urban League, the Federal Governnent
declined to intervene on behalf of African Anericans. The only
relief that African Anericans got fromthe NRA is that the NRA
did not forbid conpany unions. And conpany unions tended to
discrimnation a lot |less than AFL unions did. That is one of
these little historical facts that isn't well known, but as bad a
reputation as conpany unions have in | abor history, they were
much nore popul ar anong African Anerican workers than they were
anong white workers.

The NRA, because of these two provisions | nentioned,

was so unpopul ar that the African Anmerican press said that NRA

actually stood for "Negroes ruined again,” "Negro run-around,"”
"Negroes rarely allowed,” "Negro Renoval Act," "Negroes robbed
again," and "No Roosevelt again." A contenporary newspaper noted
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that, for African Americans, the synbolic NRA bl ue eagle was not
a nessenger of happiness, but a predatory bird.

The Supreme Court, of course, struck down the NRA on
what is known in New Deal circles as Bl ack Monday, but African
Anericans celebrated the end of it. And | go into it further in
t he book, but the Wagner Act and the Fair Labor Standards Act
essentially recreated various elenents of the NRA, and the
effects were generally negative, as well.

For exanple, the Fair Labor Standards Act, the m ni num
wage |aw, put 30,000 African Anericans out of work within two
weeks of its enactnent. Again, the |aw was not specifically
designed to harm African Americans, but if you read the book you
will see that the effects were known and no one cared.

So, what can we learn fromall this? First, lega
schol ars and hi storians have spent a trenendous anount of energy
di scussi ng exanples of blatantly racist |legislation, blatantly
discrimnatory legislation. W all know about school
segregation, for exanple, but they have ignored the nore subtle
discrimnatory |aws that have al so had a najor inpact on African
American economic welfare. | think that it would behoove
hi storians and | egal scholars to pay sonme nore attention to this
and not underestinate the role of State action in the oppression

of African Anericans by ignoring these facially neutral |aws that
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harnmed African Anericans because of their lack of politica
power .

Second, the jurisprudence of the Lochner era could, and
sonetinmes did, protect African Anericans. Wen Lochner was used
to protect free | abor markets, groups |like African Anericans, who
had little political power, benefited. But when governnent
regul ations prevailed, African Anericans suffered. Now, it is
true that much of this protection of African American welfare was
gratuitous. African Anericans weren't parties to the cases. And
it would be stretching things quite a bit to suggest that the
Suprenme Court justices or the lower court justices were purposely
going out of their way to help African Anericans. In al
i kelihood, they weren't. And in sone cases they weren't even
awar e that they woul d be.

But that is part of the point. Ever since Brown, and
the Warren Court era, we have expected courts to rise above
societal prejudice and help mnorities, regardl ess of what the
rest of society thinks. However, that was actually a relatively
unusual era in Anerican history. 1In fact, there is not reason in
general to believe that courts will rise above societal
prejudices. And there is sone reason to believe that sonetines
they will actually do the opposite and they will entrench them

and enforce them
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In the Plessy v. Ferguson decision, to take a fanous

exanple, the Court actually went beyond what the Louisiana

Suprene Court had said, which was that "separate but equal" is
required, and just said, well, if you read Plessy carefully, you
will find it doesn't say "separate but equal." It says any

segregation law is okay as long as it is reasonable, as we define
it.

So, of course you want to be synpathetic to mnorities,
but it is also nice to have neutral kinds of principles that
courts can enforce that will hel p oppressed groups, even if the
courts are not particularly synpathetic to those groups. That is
what | argue was happening in Lochner.

So, in fact, African Americans were able to benefit
from Lochnerian jurisprudence well before the NAACP was able to
forman effective African Anerican | egal defense organi zation, as
their interests were often indirectly represented by litigants
who favored liberty of contract.

Thank you.

(Appl ause.)

MR PILON:. Well, thank you, David.

We now have sone basis to hear sone critical remarks.
We wi Il hear that from Professor Mark Tushnet to whom we often
turn at the Cato Institute when we want to have soneone come over

who is, let us say, of a different persuasion, but is nonetheless
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charitable in his criticisns and al ways anxious to provide a view
that will bring into relief sone of the comments that have gone
bef or e.

Mark Tushnet is a Professor, as | said earlier, at the
Ceorgetown University Law Center. He received his J.D. from
Yal e, as did David, and he clerked for U S. Suprene Court Justice
Thurgood Marshall from 1972 to 1973. He then was on the faculty
of the University of Wsconsin at Madi son before joining the
Georgetown Law faculty in 1981

He is the coauthor of no fewer than three case books,

i ncl uding, "Federal Courts in the 21st Century: Policy and
Practice,” and "Constitutional Law. Cases and Commentary." Hi's
other recent witings include, "The NAACP' s Legal Strategy

Agai nst Segregated Education, 1925-1950," which received the
Littleton-Giswold Award of the American Historical Association,
and "Red, Wiite and Blue: A Critical Analysis of Constitutional
Law. "

He was, from 1976 to 1985, the Secretary of the
Conference on Critical Legal Studies, so he is, in light of that
alone, well qualified to give us a perspective on this book.

Wul d you pl ease wel come Mark Tushnet.

(Appl ause.)
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MARK V. TUSHNET, ASSCCl ATE DEAN,

GEORGETOWN UNI VERSI TY LAW CENTER

MR. TUSHNET: Thank you.

| should begin by saying |I |iked David s book a |ot,
not only for ny historian's instincts, but | was satisfied, or
encouraged, by reading the story about Peg Leg WIIlians, one of
these immgrant recruiting agents. It is areally terrific
story.

| wote a jacket blurb for the book that, on
reflection, | think cones across nore |ukewarmthan | really am
about the book. On the other hand, jacket blurbs aren't supposed
to say anything; they are supposed to signal sonething. And I
think this does signal that somebody at | east, sonebody on the
left, doesn't think that this is just right-wing trash.

| should nmention that at least in the second and third
editions of our common | aw casebook, we used excerpts of an early
version of one of the chapters. | think we nmay have omtted it
for reasons of space in the upcom ng fourth edition, but | hope
sonething of it survives, because | do think the perspective that
David offers is an inportant one and, indeed, in sonme ways, a
very inportant one, as | will indicate in ny conclusions.

| want to rmake three brief points, all about the

inplications of David's argunents for contenporary issues.
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First, there is a legal point that David nentions in the book and
al luded to today that | think deserves nore extended
consi deration when we try to think about the inplications of his
anal ysis for contenporary issues. There is a doctrinal and
theoretical difference between | aws that inpose disadvant age
intentionally on the basis of race, whether the intent appears on
the face of the statute -- that is, the statute singles out
African Anericans or sone group for adverse treatnment -- or when
it, wthout on its face doing so, nonethel ess has this kind of
notivation -- that is on the one side -- and on the other side,
| aws that have an uni ntended, although perhaps foreseeable, and
in David' s fornul ation, noticed afterwards, adverse inpact.

Now, in the Lochner era, the first category, the
facially discrimnatory statutes, were constitutionally
inperm ssible. That is a matter of doctrine. The extent to
whi ch the courts enforce that doctrine is another question, which
| will nmention later. Under contenporary doctrine, the second
group, intentionally discrimnatory statutes even if
facially-neutral, are constitutionally inpermssible -- Hunter v.
Underwood is the | eading case on this. So, reviving a
Lochner -type doctrine is needed only for disparate inpact cases,
roughly, David's third category, although his formulation blurs
the lines a bit when he tal ks about discrimnatory enforcenent of

the statute.
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Now, let's consider the intentional discrimnation
situation. You have a bunch of people who want to inpose
di sadvant age on bl acks, and they can do so in one of two ways.
They can get | egislation enacted that inposes the di sadvantage or
they can try to act through market processes to achieve their
di scrim natory goals.

Now, you would want to try to figure out the conditions
under which it makes sense for those people -- that is, these
discrimnators -- to act in the political process rather than in
the market. There are two candidates. One | want to put aside
because | don't think it will work, and the other does nmake a
difference. The one | want to put aside is the thought of a
coordi nating act, coordinating market-based discrimnation. That
is going to be very difficult. There is a collective action
problem But there is a collective action problemin the
political setting, as well.

You can run a sort of Mancur O son argunent that uni ons
com ng into existence for other reasons are in a better position
to overcone the collective action problem But it gets tricky
and probably is not going to work with all of the case studies
t hat Davi d has.

The other, effecting a choice between market and
political -based discrimnation, is that through political

di scrimnation you can enforce your preferences agai nst people
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who don't share those preferences. You get the coercive power of
t he governnent behind you, not nerely whatever market power you

can deploy. So, market discrimnation doesn't have that kind of

direct effect on third parties -- that is, potenti al
non-di scrimnators -- that a politically enforced discrimnation
does.

My second point is that that is not necessarily true.
And this is a point that David nakes in the book, as well. This
is apoint that I will call a lawin action concern. Suppose we
were living in a Lochner world in which a set of background
common law entitlenments is immune fromlegislative displacenent.
| am going to cone back to that assunption in ny third point.
So, for exanple, enployers can offer whatever terns they want and
potential enpl oyees accept the terns from whi chever enpl oyer
offers the best fromtheir point of view

| suppose there are enployers who prefer to
di scrim nate. There are well-known econom c nodels, derived
initially fromwork by Gary Becker, which David invoked
inmplicitly in his discussion of the Davis-Bacon Act, that say
that sort of discrimnation provides opportunities for other
entrepreneurs to offer, relatively speaking, better terns to the
group discrimnated against and therefore to out-conplete the

di scrim nators.
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If you do it in the crudest sense, if there are a bunch
of qualified African Anerican workers who are discrimnm nated
against in the hiring process by one enpl oyer, another enpl oyer
can say, |look, you are getting fromthe discrimnator a wage of
zero. | pay ny white workers 10; 1'll pay you 5. And you are
better off getting the 5 rather than zero. So, that is the way
t he nodel works.

| want to put aside the point that those nodel s have
devel oped and nake it nore conplicated and I want to work with
the sinple one. As David understands, the conpetition will work
only if the entrepreneurs, these people who are willing to enpl oy
African Anericans, although at | ower wage rates than they woul d
pay to their white enpl oyees, the conpetition will work only if
the entrepreneurs can in fact get away with offering better
terms. And their ability to do so can be limted not just by
| egi slation, although it can be by that, but also by extral ega
sanctions, including, to take the paradigmcase, violence. |If an
enpl oyer who hires a black plunber has the shop burned down, that
is going to be a sanction that will deter the enployer as
effectively as a legal rule barring the enpl oynent of bl ack
pl unbers.

Now, one response to that argunent, the availability of
extral egal sanctions, is that judges and executive officials can

protect against such extral egal violence, which is by definition
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extralegal. But, again, as David nentioned specifically when it
came up in today's presentation, executive officials directly,
and judges indirectly, are responsive to the sane political
forces that would allow the discrimnators to obtain
discrimnatory legislation. David invokes this problemin
connection with the non-enforcenent of the non-displ acenent
provi sions of the NRA, and his concl udi ng observati ons about
judges as participants in the JimCrow system set up by Pl essy
v. Ferguson.

So, in the end, even in a Lochner regi ne where the
background entitlements are fully acceptable in nondiscrimnatory
terms, or neutral in David' s terns, even in such a regine,

di scrimnation may not be conpeted away because of extral egal
sanctions that can be controlled only by executive and judici al
actions that may be unlikely to be forthcom ng under the
political circunstances that generate Lochner-like |egislation.

Now, ny third point is related to the preceding one. |
will call it alegal realismpoint, and | will spend just a
couple of mnutes on this. In a Lochner regine, as | have
mentioned, entitlenents flow from background comon | aw rul es,
whi ch David called neutral rules, of contract and property. Now,
the legal realist |lesson is that those background rul es can be
mani pul ated to achi eve any result whatever, and in particular the

results achi evabl e under Lochner-type |egislation.
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Now, | use the word "nani pul ated" deliberately, because
sonetinmes the construction of the right set of conmon | aw rul es
is going to be pretty tricky, and judges mght find it difficult
to do so, to construct them wth a straight face. But in the
context of racial discrimnation, it is not tricky at all. One
of the background rules of contract inevitably is going to be a
rul e about capacity. Only the contracts of those who have
capacity to contract mnmust be respected.

So, consider a Lochner world -- | will do this in the
formof legislation; | could do it in the formof a judicially
devel oped common law rule, but it is easier with legislation --
consi der a Lochner world in which a | egislature enacts a statute
restricting the right of blacks to contract. |Its defenders would
justify it by the racist proposition that blacks |ack the kind of
capacity that entitles the contracts they enter to the
protections of the Constitution.

Now, maybe statutes explicitly doing this on the basis
of race would be barred by this independent understandi ng of the
14t h Amendnment that facial discrimnation is inpermssible. |
just would note that that proposition is not connected, at |east
in any obvious way. Historically, it is connected, but it is not
anal ytically connected to the theory of Lochner. But we can turn
to the disparate inpact cases to see how the sane process could

operate. Here the cases are Robertson v. Baldwin and Miull er v.
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Oregon, decided under the Lochner regine, and uphol di ng
restrictive |legislation on the ground that the groups invol ved,
seanen and wonen respectively, lack full capacity to contract.

| ndeed, the court in Lochner enphasized that, at |east
relative to any ot her occupational group, and this analytically
makes a difference, that there is no reason to think that bakers
| ack such capacity. But renenber that, by assunption, we are
operating in a racist society, and I don't see why judges
operating within the assunptions of the Lochner regine woul dn't
be willing to find that people who worked in occupations
di sparately filled by blacks -- to use a couple of David's
exanpl es, agricultural workers or donestic workers -- lack full
capacity. It is trivial and easy to spin out fromcomon |aw
cases about capacity rules that would say agricultural workers
and donestic workers |ack capacity to contract.

To sumup, | have been arguing that there are reasons
to think that Lochner, coupled with a racist society, wouldn't
have elim nated the problens David identifies because of a
conmbi nati on of an executive non-enforcenment of |aws agai nst
vi ol ence, legislation and judicial willingness to find
i ncapacity.

But | want to stress, in conclusion, that none of this
is to undermne the force of David' s argunent. What | have said

in response to David is that the discussion we ought to have
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shoul d take place on the terrain that David defines rather than
on the interest versus the people or workers versus capitali st
terrain, where nuch has already taken place. | think that that
is really an inportant achievenent, and it is the reason why |
i ke David's book so nmuch

Thank you.

(Appl ause.)

MR. BERNSTEIN. Let ne say this as a brief, not a
response, but an elaboration. | appreciated Mark's comments. |
don't really disagree with nmuch of what he said.

But | think just an elaboration, | don't really get
into this too nuch in the book, but for those who are interested
i n what one's research agenda m ght be beyond this or what other
interesting things one mght get out of this discussion, | think
one thing is that | agree with Mark that Lochner plus a raci st
society where violence is pernmtted and the police don't step in
and this kind of thing isn't going to elimnate discrimnation.
It could still alleviate it somewhat, as ny book di scusses, but
it certainly would not be a nirvana.

| think this points to how inportant the civil rights
nmovenment was, not just in achieving | egal change, because fornma
| egal change coul d happen w t hout any underlying changes in
society, but how significant the civil rights novenent was in

changing attitudes of mainstreamwhite Anerica. |If you | ook at
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the surveys from 1940 about what percentage of whites would be
willing to have an African Anerican nei ghbor or what percentage
think that whites should always be entitled to a job if there is
a conpetitor, it is the overwhelmng majority who don't want a
bl ack nei ghbor, who think that whites are always entitled to
first crack at the job. And the civil rights novenent, through
the struggles of the people involved in it, really changed those
attitudes. That is what allowed the formal | egal rules to have
the effect that they did.

Mor eover, another thing that is | ess enphasized, |
think the Voting Rights Act of 1965 gets a lot |less attention
than the Givil Rights Act of 1964, even though in ny view, for
t he obvi ous public choice reasons that | was discussing, that
peopl e who don't have political power really aren't going to get
very far with a host of laws that affect themboth directly and
indirectly. The Voting Rights Act was actually extrenely
significant and deserves nore attention.

| will just open it for questions. | just wanted to
add those points.

MR PILON. W are now going to turn to questions.
After that, we will adjourn for |lunch upstairs in the Wnter
Gar den.

Let nme open the questioning by putting to Mark the

foll om ng question: You are concerned about the judges
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t hensel ves being part of the culture and therefore not being
i mune fromthe sanme prejudices that led to the legislation in
the first place is of course an abiding concern. But why is it
that the sane judges who could question the discrimnatory inpact
of the kind of legislation that arose in Lochner and other such
cases couldn't do so with respect to facially-neutral statutes
that chose to focus on capacity, let us say?

Wiy is it the sane presunptions and burdens of proof
woul dn't apply there, such that those seeking to protect the
| egislation by virtue of resorting to incapacity to contract
woul dn't have to also, on a case-by-case basis, have to nake good
on a given case of claimng incapacity to contract, such that the
ot her side would have to show there was such incapacity and,

failing that, the statute relating to capacity would be found

wanti ng?

MR. TUSHNET: | think the answer woul d be sonething
like this. | would have to think about it nore to get a ful
answer. It is that the world in which they were operating was

one that said, inits strongest form which is what is needed in
this context, that the common | aw provides the entitlenents that
| egi sl ati on cannot displace. So, you have to | ook to the conmon
law. Now, there are conmmon | aw rul es about capacity. |In the

common | aw, those could be adm nistered on a case-by-case basis.
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But, in fact, there were categorical exclusions within the conmon
| aw.

So, the judges would say to thensel ves, operating
within this common |aw framework, is a rule predicated on the
categorical incapacity of agricultural workers permssible in
light of the considerations that Ied us to create categorical
rul es regarding children, for exanple, where you could have, on a
case-by-case basis, an exam nation of even the insane with
respect to particular contracts, you mght be able to say. So,
the comon | aw did operate on a categorical basis which would
provi de the opportunity for saying, as in Robertson, seaman or,
in ny hypothetical case, agricultural workers, categorically |ack
capacity.

MR. PILON. David, did you want to respond?

MR. BERNSTEIN: | am probably m sinterpreting Mark
here, but | guess the argunent is that Lochner was too nild, that
it actually allowed conmon | aw categories that permtted
regulation to override the liberty of contract. There is nothing

inherent in the Constitution, in the 14th Amendnent, that says --

wel |, the 14th Amendnent says you have liberty of contract;
assumng it says that -- and that's with an "e", by the way; |I'm
not sure we made that clear -- but since mners are considered

not to have conplete capacity to contract because they're

dependent on the m ning conpani es, therefore we nmake an
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exception. This is Richard Epstein's argunent. The problemwth
Lochner ultimately was that it allowed too nany exenptions and
gave courts too nmuch discretion, which they used both to exenpt
whol e categori es which shouldn't have been exenpted, |ike wonen
and mners, and that also, they could have, as Mark pointed out,
had exenptions for other groups they weren't particularly fond of
or thought were not that capable.

One nore thing | should nention on this line is Mark
and | both participated in a colloquiumin the Vanderbilt Law
Revi ew on the case of Buchanan v. Warley, which I only discussed
very much in passing in the book, which was a 1917 case i n which
t he Suprenme Court struck down, on liberty of contract and
property rights grounds, a city statute from Louisville,

Kentucky, that prohibited, essentially, blacks and whites from
l[iving on the sanme block. They didn't do it on equal protection
grounds, because in those days it would have been said it
formally forbade both sides -- well, whites can't |ive where
blacks live. So, it is not a violation of equal protection, but
it was a violation of property rights. That was nine-zero.

So, it was at |east possible for Lochnerian types of
concerns to overcone discrimnatory |egislation even when the
justices knew they were going to be hel ping African Anericans and

even, surprisingly, Justice McReynolds, who is probably the nost
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explicitly racist Justice on the Suprene Court after the Cvil
War, even he joined the Buchanan v. Warley opinion.

MR, PILON. Ckay, questions fromthe audi ence? And
woul d you pl ease identify yourself and any affiliation you have
before you do?

MR. TOLLETT: Kenneth Tollett, Howard University.

First, | would like to conplinment you on the l[ast thing
you said, that the people who think that the Court has been a
protector of blacks. Certainly, in the history of the Suprene
Court, nost of its history has been hostile or indifferent to the
plight of blacks. There is sonething al nost unreal, though,
about discussing it. And | mght say in passing, since you
menti oned Buchanan v. Warley, that attitudes have changed since
the civil rights novenent. Residential apartheid, or separation,
has seen | ess progress than any other area of the struggle.

But ny real question is this: Wat are you up to here?
Bl acks have now gai ned consi derable power in unions. What | get
from your whol e discussion is that you are trying to underm ne
t he | abor nmovenent by suggesting that historically it hasn't
really been a friend to blacks, and therefore you are seeking the
assi stance, maybe, of blacks politically to underm ne the | abor
movenent nore, which I see as m schievous. |It's |ike pushing
vouchers and so forth. Blacks buy into it, but they need the

educati onal system nore than anyone.
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| am very suspicious of what you are up to, Brother
Ber nst ei n.

MR, PILON. Are you pushing anti-unionismalong wth
anti -voucherismand so forth?

MR. BERNSTEIN. Well, let nme say quite honestly that |
am not a huge fan of the | abor novement. But it really has
nothing to do with the book. | don't believe in giving anyone
nmonopoly power. | think when you give peopl e nonopoly power,
they will abuse it. And in the era ny book discusses, the people
who were going to be abused were African Americans; now it wll
j ust be sonebody el se who may not be a discrete group. It wll
be peopl e who are excluded fromthe unions for other reasons, or
who knows what .

But, be that as it may, if you | ook at the book, I
think you will see that | really go out of ny way, and

intentionally go out of my way, to avoid trying to nake any

normati ve points about current affairs fromthis. | want people
to take the book seriously as history. | nean it seriously as
hi story.

Hi storical works can give you background know edge and
can hel p you understand the way things happened and the way the
worl d works to sone degree. But | don't think that they can tell
you what current policies should be. If it changes the way you

t hi nk about the world in general, if it changes the way you think
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about nonopoly power, it nmay change the way you think about
unions. But | amnot witing it to tell you anything about
uni ons.

In fact, as Roger nentioned in the preface to ny book,
my interest in witing this was partly a result of readi ng sone
wor k by Jenni fer Roback on how different kinds of laws in the
South that were facially neutral were used to exclude African
Americans. But also, the way it really canme together was when
was in | aw school and we read about the Lochner case, and | read
all the traditional criticisns of Lochner: Lochner is hurting
t he poor, hurting the workers.

And it just occurred to nme, well, having been exposed
particularly in college to sort of radical, alnost, shall we say,
Afro-centric critiques of various things, why would we assune
t hat workers, when we tal k about workers, does that nean al
wor kers? \Were they considering what was going on with wonen
wor kers or African Anerican workers or immgrants in those days?
| don't think they were allowed into | abor unions. That was ny
inpression. | didn't really know nmuch about it at the tine.

And, really, | was interested in the fact that it
seened to ne that the criticisnms of Lochner, and the history of
Lochner as taught in the |aw schools and the history departnents
and the political science departnments, was really oblivious to

the fact that if you are arguing that Lochner was bad because it
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hurt the unions, that the unions thensel ves had sone probl ens
that weren't being reflected. And if you think Lochner was bad
in general because it hurt the oppressed, why do you think the
oppressed had any say in these laws? D d they have a say?

So, it seens to nme we had these Marxist and
progressive, as | say, nyths about how history worked. And | was
interested in just looking into it, because ny synpathies were
with Lochner and | wanted to see if ny reasons why | thought
Lochner m ght have been good for sone people who were allegedly
harnmed by it were correct or not.

So, the short answer is no, | amnot up to what you
suspect .

MR. PILON: David, couldn't it be said, however, that
your |arger concern, going beyond the concern about | abor
regul ations during this era and the effect on blacks, and the
rol e of |labor unions such as it nay have been in sone of these
cases, that your larger concern is with the relationship between
the judicial branch and the political branches?

MR. BERNSTEIN. | would say it is not quite that. |
t hi nk what you are getting at is if the political branches are
not taking the interests of various groups into account, that we
rely on the judiciary to enforce their rights. And that is true.
But | think it is also nore generally true that the target is

really the progressive ideal that we still live with to sone
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extent today; that when we see |egislation being passed, and
where the legislation is clainmed to help the poorest group or
that group who are poor or oppressed, or it is helping the poor
or the working class, often there is sonething el se going on.
Oten there is a special interest behind it and sonme people are
benefiting at the expense of others.

You can start with two different presunptions when you
are |l ooking at legislation. You can start with the presunption
that the legislation is neant to be in the public interest, that
Congress is looking out for the people, et cetera, et cetera, or
you could start with the presunption that special interests are
i nvolved, and if the | egislation happens to help the public, it
IS a coincidence.

| think public choice suggests nore of the latter. And
| think this attitude has, over the | ast few decades, pervaded
American society. But it hasn't quite got it into the history
prof ession yet. Wen we | ook back at history, we still think,
well, if Congress said they were doing this to help the workers,
that must have been what they neant, rather than Congress was
doing it to help a discrete group of workers who they wanted to
vote for them

So, | amtrying to essentially bring sone of the
insights that we routinely | ook at today when we are | ooking at

| egislation and bring it back to the past.

ARTI Transcripts
(202) 347-0030 and wwwe.artitranscripts.com



42

MR. PILON. Next question? Right here.

MR MLLIKEN. A MIIliken, Washington | ndependent
Witers.

| am wonderi ng what conparisons and differences woul d
you make in the way | abor regul ations and the courts affected
African Anericans as opposed to other historically discrimnated
against mnorities, Jews, Catholics, H spanics, and recent
imm grants, even including those fromthe Cari bbean and Africa
that may be dark in skin color? | amjust sensing fromwhat | am
hearing that the | egacy of slavery was affecting what was
happening, in particular, wth regard to the laws that may not
have been racist in their |anguage. Do you see the |egacy of
sl avery havi ng econom ¢ and psychol ogical effects fromthis
mat eri al that you gat hered?

MR. BERNSTEIN: | amnot qualified to tal k about
psychol ogi cal effects. Beyond that, for the first part of your
guestion, | would just say that African Americans were not the
only groups that were being excluded by the unions. | do point
this out. You could | ook at protective |abor |egislation for
wonen, for exanple, where you had what sone people called a
"boot | egger and Baptist coalition.”™ Bootleggers, as well as
Bapti sts, want Prohibition; the Baptists for religious reasons
and the boot| eggers because then they could get around

Prohi bition and nmake a | ot of noney.
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Vel l, you had the social worker types, |ike Justice
Brandei s and his sister-in-law, Josephine Gol dmark, who thought
wonen really needed special protective |laws for thensel ves
because they were the weaker in the sense of this and that, and
they were being forced to conpete in this jungle of the work
force. They were sincere in wanting to hel p wonen, even though
t hey probably were not doing it in a very w se way.

But then you al so had the | abor unions, who al so wanted
protective | egislation for wonen because they didn't admt wonen.
And in this way, if wonen are priced out of the market or can't
wor k enough hours, that neans they are not going to be
conpetitive. And with licensing | aws, for exanple, you often had
i censing boards, controlled by unions, who excluded i grants.
You had to be a citizen to be a nenber of sone of the unions.

You, in sone cases, had to be Christian, so obviously Jews would
wi nd up being harnmed. So, certainly, they were not the only
gr oup.

| want to say also that | do point out in the book, and
this goes back to the gentleman from Howard' s question, that
whi |l e ny book tal ks about what happened to African Americans when
t hey were di senfranchi sed and were not considered equal citizens,
when no one cared about their rights, | do point out that it is
entirely possible that the opposite would happen after the Voting

Ri ghts Act and when they are considered equal citizens, when they
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may be an active, vocal political coalition of African Anericans.
| am agnostic on that. | have no idea whether African Anericans
benefit nore frompolitical action nowadays or |ose nore. So, |

amreally not trying to make a current political point about

t hat .

MR PILON. Tinf

MR. LYNCH. TimLynch, Cato Institute. M question is
for Professor Tushnet.

| was curious to know whether David Bernstein's
di scussi on of the Davis-Bacon Act persuaded you that it is a bad
| aw t hat ought to be repealed, that it had racist origins and
that it is a special interest piece of legislation? And if you
don't think it is a bad |aw, why not?

MR. TUSHNET: | actually don't have any views about the
Davi s-Bacon Act. | don't know enough about it to say. He
persuades nme that the origins were in part racist, and that nakes
it problematic. | think that is all that | would say.

MR. PILON:. Do you want to give a one-sentence sunmary
of the Davis-Bacon Act, David, to help Mark al ong here and maybe
elicit alittle nore out of hinf

MR. BERNSTEIN. Well, it requires the paynent of
prevailing wages, which are defined to be union wages. So it
prices various people out of the market who m ght otherw se be

able to get positions. And it makes it nore difficult to hire
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unskilled workers and to train unskilled workers. But | wouldn't
expect Mark to take my word for it.

MR, TUSHNET: Well, | amsure it does. David says the
"contenporary environnent,"” including the interest group and the
econom c environnent, is different fromwhat it was at the
origins. | just need to know a | ot nore about the contenporary
di stribution of cost and benefits to be able to nmake sone
assessnent of it. | just don't know.

MR. PILON:. There is a question right over here.

MR. KENDRICK: | am David Kendrick with the Nationa
Institute for Labor Rel ations Research. This question is for
Pr of essor Bernstein.

Not having had a chance to see your book yet, | was
curious as to whether you dealt w th another Suprenme Court case
from 1941 that fits in with this very well, called Steel v.
Louisville Railroad. The basic facts were you had, under the
Rai | way Labor Act, unions coul d be so-called exclusive
representatives or nonopoly bargaining agents. And in one, in
the Louisville Railroad, this particular union deliberately
di scrimnated against African Anericans in assignnents.

And when the plaintiffs went to the Supreme Court to
have this provision, the exclusive representati on provision,
thrown out, the Court said, well, no, we can't do that in the

interest of industrial peace. But they created sonething called
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the duty of fair representation. So that these African Anericans
were still stuck with the sanme union that had been discrimnating
agai nst them but now they had this duty to "fairly represent”
them | amwondering if you were aware of that?

MR. BERNSTEIN. Yes, in fact, it is either chapter

three or chapter four -- | had switched them around a coupl e of
times so | don't know which is which -- but | have a chapter on
the Railway Labor Act. | do discuss the Steel case. The Steel

case i s seen by those who don't ook into it very carefully as
this great victory for African Anericans, because the Court did
say that unions have a duty of fair representation, which they do
not have under comon |law or explicitly under the Railway Labor
Act or the Wagner Act. So, this was, in that sense, sone

pr ogr ess.

The problemis that the Court said, you have a duty of
fair representation, but fair representati on doesn't nean that
you have to allow blacks to join your union. Again, just |ike
politicians, nmy whole thesis here is that politicians will not
respond to people who are not voters and who have no political
capital to spare. The unions just sinply aren't going to care
very nmuch about representing the interests of African Americans
if they are not allowed to becone nenbers.

So, yes, in theory, there was a duty of fair

representation, but, in practice, the Railway Labor Board, or
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what ever the governnment agency that enforces this stuff was
called, didn't actually find any violations of this. They rarely
found these until the civil rights era in the 1960's.

So, essentially, what happened was, in the jobs in the
railroad industry, sem -skilled jobs where bl acks had been
prom nent in the South, like firemen and trainmen, their
per cent ages continued to go down until the 1960's. So, in 1930,
right after the Railway Labor Act, you would have African
Ameri cans bei ng maybe 25 percent or 33 percent of these jobs, by
1960, they were 6 percent. So, Steel didn't really do nuch to
aid them as we can see.

MR. PILON. Are there any other questions? Yes, right
back here.

MR OSORIG lvan Gsorio, with Capital Research Center.

| just wanted to ask you, this whole dynam c you have
been di scussing, how did the Wagner Act, the National Labor
Rel ati ons Act, change everything? Because it changed the whol e
regime of labor regulation at the time. Was it a watershed?

MR. BERNSTEIN: | do tal k about the Wagner Act in ny
chapter on the New Deal. The Wagner Act is a very conplex story.
The beginning of the story is quite clear, which is that Senator
Wagner had a provision in his original bill that woul d have
required the unions to admt African Anmericans in exchange for

t he nonopoly power they woul d get under the Act.
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The AFL, Anerican Federation of Labor, which was the
primary organi zation of organi zed | abor in those days, told
Senat or Wagner that if he kept that provision in the bill they
woul d not support it. So, this just shows you how adamant the
unions were in those days about their exclusionary policies.
They woul d gi ve up the nonopoly power rather than have to admt
African Anericans to their unions.

So, Senator Wagner deleted the provision and it passed
Wi thout it. There was gl oomand doom | would say, at the tine
at the NAACP and the Urban League. They really thought that this
could lead to the w despread exclusion of African Americans from
al nost every industrial job that they had.

As it turned out, it wasn't quite so bad, because the
ClO forned. The CIOtended to be nmuch nore racially progressive
than the AFL, in part, because they were organizing industria
unions and not craft unions. It was rmuch nmore difficult if 40
percent of the |ongshorenen or whatever were African Anmerican.

If you tried to exclude them it would nean that the union m ght
very well fail; whereas in the craft unions, for a variety of
reasons that I go into in the book, it was sonewhat easier

So, the ClIO actually had sone real benefit for African
Anmericans. They were very supportive of the civil rights
nmovenent. Some of the civil rights activists were actually

trained originally in the CIO et cetera, et cetera. But even
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then, the C1O was a mxed story. They becane progressively |ess
racially egalitarian as they went on. So, by 1955, when they
merged with the AFL, they did not insist that the AFL adopt a
nondi scrim nati on policy.

Also, the C1Oin fact had a nondi scrimnation policy
within the unions. But when they did their apprenticeship
prograns, they al nost never insisted that blacks be admtted to
their apprenticeship prograns. So, in these industrial jobs,
alnost all the skilled industrial jobs, the better-paying ones,
went to whites. Moreover, they never insisted that enployers not
discrimnate. O course, a lot of enployers wanted to
di scrim nat e.

Even enpl oyers who didn't want to discrimnate were
|oath to hire African Americans for skilled jobs, because skilled
j obs often involved supervision, and whites would not in those
days be willing to be supervised by African Anmericans. This
woul d cause tension at the work place. So, in the absence of any
pressure on the enployers by the unions to allow African
Anericans into supervisory positions, there wouldn't be any
African Anericans in those positions.

| discuss this in detail. Historians still argue
exactly over the effects of the CIO on African Anerican wel fare.
They were clearly a |ot better than the AFL. Beyond that, |

think the historical debate is still going.
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MR. PILON. Are there any other questions? Al right.
W will conclude with one final question.

MR MLLIKEN. | just wanted to ask if you think this
woul d at | east be a partial explanation of the historic shift of
African Anericans from al nost exclusively Republican to largely
Denocratic? Was this a factor in what they were doing
politically?

MR. BERNSTEIN: You know, it is often said that African
Americans were very supportive of the New Deal. | have no way of
measuring that. Because the surveys they took, as far as | could
tell, were taken of voters, and the voters lived in the North.
And it is very clear that Northern African Americans were nuch
nore supportive of New Deal policies than Southern ones were.

The Northern | eadership was, for exanple, battling
consistently with the Southern | eadership over whether there
shoul d be special exenptions fromsone of these laws for African
Ameri cans. Because the Southern people saw their constituents
|l osing jobs, and it wasn't happening so nmuch in the North. And
the Northern people tended to be nore liberal and tended not to
have as nmuch of the Booker T. Washi ngton background, et cetera,
et cetera.

Plus, African Anericans in the North lived in big
cities, where al nost everyone was Denocratic. So, what does it

mean if 60 percent supported Roosevelt in 1940? Well, Jews and
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Cat holics were much higher. |Is that is a sign of a |ot of
Denocratic support or not? It is very conplicated.

On the one hand, African Anericans, | think, were aware
t hat sonme of these New Deal policies were harmng them On the
ot her hand, they were also aware that there were sone benefits to
the New Deal. The regulatory |aws tended to hurt them but the
wel fare laws tended to be relatively nondiscrimnatory. They
tended to have nuch hi gher benefits than Southern State
governments woul d have ever given to them And the WPA, for
exanpl e, at one point was enploying up to one mllion African
American workers. So, yes, they were |osing jobs on the one
hand, but they were gaining themon the other.

The whol e Roosevelt story with regard to African
Americans is very conplicated. On the one hand, he refused to
support an anti-lynching bill. On the other hand, he did have a
so-cal |l ed bl ack cabinet, which was the first tine that African
Aneri cans had any national policy influence. So, it is a very
conplicated story. | don't think anyone has ever witten an
adequate history of it. But |I would say that ny understanding is

that the African Anerican vote was really up for grabs unti

1964.

As | ate as 1956, Ei senhower got a majority of the
African Anerican vote. |In 1960, it swung because of apparently
Kennedy's call to Martin Luther King in jail. But still, there
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was a | ot of African Anerican support for Republicans until 1964,
and then Barry CGoldwater and his Southern strategy, as | think
it's fair to say it was. Although | admre CGol dwater on sone
ot her things, but not on that one, Coldwater's Southern strategy,
and N xon's future Southern strategy, marked the end of African
Anmeri can support for Republicans, for the nost part, and |l ed them
to the Denocrat canp.

MR. PILON:. Well, thank you, David, and thank you,
Mark. Let's have a good round of applause for our guests.

(Appl ause.)

MR. PILON: Please join us upstairs for |unch

(Wher eupon, the Book Forum concl uded.)
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