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PROCEEDI NGS

EMERY SI MON, SPECI AL COUNSEL,

BUSI NESS SOFTWARE ALLI ANCE

MR. SIMON: |'mnot an academc, so | don't have nuch
to say about Hayek.

| guess one of the things that puzzles nme about how the
debate on DMCA has played out is that it's a conplicated statute,
but it's fascinating to me howit's either about good or evil.
It's either vilified or it's posed up there on a pedestal as a
wonder ful ki nd of panacea.

And the vilification runs the ganmut of every |egal and

enotional heartstring that can be pulled. "It's
unconstitutional." Oh, that's really bad. "It wll limt free
speech.” That's really bad. "It will [imt nmy freedom" That's
really bad. "It will crimnalize basic research,” the |ifeblood
of the industry | work for, software. That's really bad. "It
will put scholars at risk of going to jail." "It will be the end
of creativity.” "It will be the death of our educati onal

system"™ And | could go on.
It's pretty evil stuff. Doesn't it sound like pretty
evil stuff? I'mscared, and I'ma little wondering why |'m

standi ng up here, about to defend this really evil thing. But
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it's really not about good and evil. It is really about a
di al ogue at two m smatched | evel s.

At one level we have a really interesting, conplicated,
hard puzzle -- and that's at an academi c |level -- about what is
good | aw and what is good policy as we nove into dramatically
di fferent ways of sharing and distributing information. And
that's a hard puzzle, it's a good puzzle, it's an interesting
puzzle, and it's an academ c puzzle.

There is also another side to it, whichis a
mar ket pl ace reality. And the nmarketplace reality is that
busi nessnmen are rational profit maximzers. Mst of the
copyrighted works that we tal k about here today are not about ny
sitting in ny attic and witing poetry; they're really about
comercially viable products. And the notion sonehow that it is
t he purpose of a conmpany that is in the business of distributing,
whet her it's books or novies or software, to create such
obstacles to their consuner base that it will frustrate their
customers, it will nmake them angry enough not to buy their
product, seens to nme on its face a nonsensical proposition.

It's the hard bal ance that the software industry has
struggled with. And the software industry has struggled with
aspects of copy protection and access control for al nost 20
years, and we've gone through cycles. W've gone through cycles

of applying strong protection to prevent people from stealing our
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products, and we've had consuner backl ashes. And then we've gone
back to applying nore protection, and we've had ot her consuner

di sagreenents. This is an ebb and flow in what you do as a
business in this world. And the reality is there are bad people
out there who steal. And what you want to do is you want to stop
the thieves. You don't want to hurt your custoners. You don't
want to create disincentives for your custoners. \Wat you want
to do is you want to stop the thieves.

There is a balance to be struck here. And in striking
t hat bal ance you have to be careful not to create technol ogi es
that are so hard, so inconvenient. The gentleman this norning
spoke about ease of use and customer-friendly protections.
Utimately those are very relevant to the marketpl ace.

Let ne take a sidestep for a nonment. |In the rhetorical
sense, this sort of remnds ne of the debates in the great West,
when the cattlenmen were out there first. And you know, cowboys
are Anerican and they' re good and they're nice people. And then
t he shepherds cane al ong, who wanted to fence in the prairie.

And they're bad peopl e, because they wanted to put fences on it,
and all those sheep would eat up all that grass and it was bad
devel opnent. But the reality is you just have two different
econom ¢ nodels, and what you have is evol ution, what you have is
change and adjustnent. And that is a |lot of what we're | ooking

at here.
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The reason why | agreed with you when you said it's too
early to tell whether the DMCAis a good law or a bad lawis
because it's too early to tell whether or not the Internet as a
di stribution nodel will truly succeed or not succeed. | think it
will. But the reality is that every industry is in the process
of adjusting their business nodels, adjusting their distribution
nmodel s, trying to figure out howto respond to a dranatic change
i n how peopl e acquire and use copyri ghted worKks.

The software industry is probably a little bit ahead of
t he other copyright-based industries because we have al ways been
a digital industry and our products have al ways been subject to
perfect copying. And we have been pretty early in distributing
software online. As other industries are finding thenselves in
digital form or shifting froma paper book to a digital book --
musi ¢ shifted about 15 years ago and novies are now in the
process of shifting -- they too will adjust their distribution
nodels. And a lot of what we're seeing here is an effort by
ri ght-hol ders, who perceive a serious threat of theft, to try to
engage in elenments of using technology to hel p thensel ves.

That technol ogy can be used for good things or it can
be used for bad things. And peer-to-peer is a great exanple.
Peer -to-peer is one of the nost inportant dynam c devel opnents in
the software industry. And you guys haven't witten enough about

it fromthat perspective. Because what it is, is it is about
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col | aborative work. [It's about expanding the people that you
work with collaboratively. That's a good thing.

When you use it for unauthorized exchange of
copyrighted works, that's a bad use of peer-to-peer technol ogy.
Simlarly, if you're tal king about encryption technol ogies, or if
you' re tal ki ng about any nunber of these technol ogies, they can
be used for positive purposes, or you can overreach with them
Clearly, you can. The answer that people give too easily, which

is that the DMCA is a substantially m scast, m sbal anced,

overreaching kind of statute, | think is engaging in facile
answers to conplex questions. [It's too easy. |It's kind of |azy,
frankly.

Now, a couple of other thoughts. The real subject,
that was at least the title of this panel -- and you actually
gave the facts of the Dmtri case very accurately -- let's take
it anay fromthe bad parts of how that thing played out. Which
IS you' ve got a very attractive young programer, who has a snal
son, who happens to be at a conference of hackers in Las Vegas.
And just as he is wal king out, a bunch of big, burly guys in blue
suits, with guns under their jackets, grab himand towed himoff.
That | ooked pretty ugly.

Now, maybe the right thing would have been to wait for
the guy at the airport. O naybe the right thing woul d have been

to get himat his hotel room Mybe the right thing would have
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been to not prosecute himat all but to go after the corporate

officers. But let's take a step behind that, which is: Wat did
this guy do? He basically sold a product that was advertised for
t he sol e purpose of making copies of works w thout authorization.

W may tal k about it as space shifting, but when you're
shifting that space you' ve made a copy. |It's the copyright |aw,
guys. It's about exercising the right to prevent others from
maki ng unaut hori zed copies. So this is not a hard thing. He
di stributed a technol ogy that enabled others to engage in
i nfringenent.

Now, the way the DMCA works is you don't have to get to
that infringenent. The nere fact that you were aiding and
abetting -- a well-established concept in crimnal |law -- that
you're aiding and abetting or distributing tools to aid and abet,
that's all the DMCA codifies. It basically says, if you are a
person who is going to sell products that are primarily designed
or advertised for the purpose of defeating |ocks on ny doors,
| ocks on my works, that's a crimnal act. It is a crimnal act
when you're doing it for a physical |ock on a door; it should be
no different when you're tal king about technol ogy being used in
t his context.

Now, should he go to jail? 1Is this |like the kind of
thing for which people should go to jail? Nobody should go to

jail except really bad people. |Is Dmtri really bad? He's a
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crimnal. But this notion that somehow his acts are w thout
consequence because he is an encryption researcher, furthering
sci ence, okay, so why did he sell this stuff for 100 bucks a pop
on the Internet off a U S. Wb page? And, by the way, only hard
currency, U S. dollars and European currencies, were being
accepted by the processor of the credit card information. So
this is not a hard thing to get your mnd around. This is a
for-profit operation, specifically designed to defeat sonething
that the copyright owner has put in place.

One last thought, and then I'll stop. The Internet
changes things dramatically for copyright owners because it
creates an enornous opportunity. And that opportunity that it
creates is to reach a nuch broader marketplace. Marketplaces are
price sensitive. And obviously the cheaper your product, the
nore you can distribute. 1In the Internet, zero-priced products
are an enornous possibility and they' re an enornous threat --
zero-priced products in the sense of stolen and redistributed
wi t hout authorization. So the trick for the software industry,
as well as other copyrighted industries, is howto bal ance the
opportunity the Internet presents against the threats for theft
that it al so presents.

Now, did we calibrate that bal ance correctly in 1998,
when the DMCA was passed? | don't know. Are we calibrating that

bal ance correctly in 2001, as we sit here? |It's probably still
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too early to tell. But I'"'mwlling to stand up here before you
and tell you that | think the DMCAis a good law, it nmakes sense,
and is going to work. | have an open m nd because | am a
t hi nki ng person. For people to stand up here and vilify this
statute as unconstitutional, anti-individual |iberties and the
death knell of free speech strikes me as kind of close-m nded.
Thank you.
(Appl ause.)

(End of M. Sinon's remarks.)
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