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PROCEEDI NGS

JULI E COHEN, PROFESSOR OF LAW

GEORGETOMWN UNI VERSI TY LAW CENTER

M5. COHEN: By way of disclaimng responsibility for
everything | am about to say | should note that | have terrible
fall allergies, so nmy apol ogies in advance.

| didn't cone here to talk to you about Hayek. And I
am not enough of an expert to stay in a conversation about Hayek
for a very long tinme, but | suspect that he is spinning in his
grave right now. The question really that the DMCA s
anti -circunvention provisions predi spose or prejudge is: How
shoul d i nformati on markets work? And another thing that the DMCA
prej udges or predisposes of is: Wwere will the "creative" in
creative destruction cone fronf

| would Iike to suggest to you, and | hope to do nore
t han suggest to you, that the DMCA prejudges these questions in a
very poor way. | should disclose that | filed an am cus brief in
the DECSS case in the Second Crcuit on behalf of the hackers
t here and have been consulting in a limted capacity on the
Felton case, who is the Princeton professor. So | wll wear ny

beliefs on nmy sleeve. But, in brief, | believe that the answer
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to "Should code breakers go to jail?" is clearly no, and for at
| east three reasons.

First, and here we are speaking about constitutional
reasons, within the structure of our Constitution as witten,
Congress sinply may not enact a | aw that would work at cross
purposes with and in fact underm ne the powers granted to it in
the exclusive rights clause, which gives it the authority to
create patents and copyrights. And the DMCA's anti-circunvention
provi sions, of course, allow conduct clearly at cross purposes
with these powers. They allow owners of content to take
knowl edge out of the public domain, so they violate the limted
time proviso. They allow owers of content to take
uncopyrightable material and grant it perpetual protection, so
they violate the originality proviso and also violate the
di vi sion of Congress' authority between the certain powers to
protect witings and other powers to protect inventions.

And finally, they violate the progress |imtation,
whi ch has been fairly consistently interpreted at the Suprene
Court level to say that you sinply cannot negate core user rights
that permt ideas to circulate within society; so things |like the
traditional first sale rights individuals have enjoyed to di spose
of chattels and the traditional fair use concept.

Now, | don't really want to spend nost of ny tine

tal king to you about the Constitution, because if you want to
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tal k about that you can, | suppose, go and read our brief; it's
on ny Wb site, or bring it up in the question-and-answer peri od.
What | want to do is talk to you instead about two other reasons
why | think the DMCA makes very bad sense and why | think that
Hayek is spinning in his grave to hear that he woul d think
ot herwi se. And these reasons are both econom c and non-economi c.
First of all, froman econonm c perspective, we want to
hear that copyright exists to solve a public good problem It's
too easy to copy stuff, and so we give people exclusive rights to
give themincentives to produce the stuff and to ensure a
continued flow of creative stuff within society. Wat is often
lost in that account is that copyright addresses two public good
problems. And the second public good problem concerns the
consequence of keeping those exclusive rights |eaky or
i nconpl ete. Leaky rights, in the context of information markets,
pronote wel fare gain. Econom c¢ nodels of copyright |aw sonetines
| ose sight of this because they tend to focus on a
m cro-transactional level, on a static picture of particular
i censing arrangenents, and focus on the welfare gains and then
| osses that m ght attach to particular transactions.
But in fact -- and here we conme to creativity -- sone
wor ks, and perhaps i ndeed nost works, produce diffuse public
benefits that can't be wholly internalized by their creators.

They serve as the substrate for various kinds of shared soci al
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understanding and, | mght say, see, e.g., the works of Hayek, if
| were so inclined.

Now, using code to gain perfect control over uses of
copyrighted material solves public good problem nunber one, in
that the incentives are closer to perfect and thus one can have
private ordering of a sort. However, using code to gain perfect
control over uses does so at the cost of exacerbating public good
probl em nunber two. W |ose the public good produced by | eaky
rights. We |ose the public benefit that flows fromthe fact that
there is a certain free flow of ideas and even of expression
within society. W can all speak in this room about the works of
Hayek, and we know nore or |ess what we are tal king about. And
perhaps that would work differently in the presence of perfect
control enabl ed by code.

One can make this argunent as well, and | think one
shoul d make this argunment as well froma non-economc
perspective. Information -- | won't even say it's a commodity --
is a non-comodity that is poorly understood. And efforts to
make it appear as though it were a commodity | think | ose sight
of that. Information can't sinply be owed in the sane way that
one m ght own a car or a house. Once it has been made public, a
book of Hayek's or perhaps -- since | can't resist -- a song sung
by Britney Spears, the ideas contained in that song becone in

sonme sense the public's.

ARTI Transcripts
(202) 347-0030 and wwwe.artitranscripts.com



And once sonet hi ng becones very popul ar, even to sone
extent the expression in it enters the public lexicon. So it
makes sense to wite a book called "The Wnd Done Gone" because
of the neaning that "Gone with the Wnd" has as a cultural text.
And thus a wide variety of referential and critical uses of
other's expression are to be expected.

Now, of course, we can take care of that, and the DMCA
tries to, by superinposing code-based private ordering. But I
thi nk that that |oses sight of the fact that the circulation and
sharing of ideas is not in any sense unfair. Wat copyright
m ght classify as ny expression in fact is not entirely m ne.

Al'l expression builds on what has gone before it. And even to
say, "Well, Professor Cohen, you can still build on what has gone
before you, just identify the building blocks that you want and
license for them" that approach is to mss the |arger point.

W lack currently a good theory of how those who we
call creators derive inspiration. The anecdotal evidence,
however, and | think possibly the personal experiential evidence
of nost of you in this room suggests that creativity in both the
arts and the sciences depends fundanentally on the freedons to
foll ow nonlinear pathways of exploration and exploit chance
associ ations that may ari se when one stunbles across particul ar
reading material wi thout the nmeter running. And we at | east need

to consi der whether having the neter running requires too great a
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cost to this poorly understood social process of creativity,
which, | mght point out to you, has made the United States

hi gh-tech econony and the United States educational systemreally
second to none.

| think it follows, therefore, that encrypting a
digital work is not the sane as | ocking a manuscript inside your
car or your home. What | amsaying to you is that information
policy is public policy and depends fundanentally on inconplete
ownership. And what | amalso saying to you is | don't think
Hayek is spinning in his grave at all about that actually,
because, again, we are tal king about where the "creative" in
creative destruction cones from And we are not talking about
cars or shoes or rice. And we don't know enough about what we
are tal king about to claimthat we are.

The publicness of information is determ ned not by its
encrypted-ness but by a prior decision to narket it to the public
or some group anong the public -- CPA's or |aw students or
housew ves or peopl e who nake $25,000 to $50,000 a year. And
once one has made that decision, that information cannot, at the
sane tinme, be considered on a par wwth a sort of secret that one
is entitled to lock inside one's car or inside one's house.

Now, the DMCA does not create this regine of private
ordering; it reinforces it with sone rather draconi an penalties.

But private ordering predates the DMCA, and that's another reason
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why | think Hayek m ght be spinning in his grave, to say that al

the DMCA does is enable private ordering. |In an age of
encryption, people will attenpt to privately order their
informational rights. It follows then that the solution to that
is that code breakers should not go to jail. It is because of

t he code breakers, because of people like Ed Felton, and even
because of the people who spread DECSS on the Wb, that the
public, the undifferentiated, disaggregated but rather inportant
to this process of creativity public, can engage in these
nmysterious processes and we can all reap the rewards.

So | would say to you that, in addition to being
unconstitutional, the DMCA is just sinply bad public policy and
it should go. And hopefully the courts will agree. But, if not,
then | think Congress needs to consider it further. Code
breakers may be liable sone of the tinme, but | think that they
should be liable only if traditional copyright standards for
civil liability are nmet or only if the heightened standards for
crimnal copyright infringenment are net, and not sinply for
interfering with an attenpt to privately order rights in a
non- commodi ty whose workings are vitally inportant and which no
one yet under st ands.

Thank you.

(Appl ause.)

(End of Ms. Cohen's remarks.)
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